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SUMMARY

The United States Court of Appeals for Veterans Claims addressed an appeal involving disability

ratings and service-connection claims for an Army veteran. The Court held that any notice error

concerning the evidence-submission period was harmless, clarified that only favorable agency findings

are binding on subsequent adjudicators, vacated and remanded portions of the Board decision

concerning bilateral foot conditions, chronic fatigue syndrome, GERD, and left knee scars, and

affirmed the cephalgia rating.
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Appeal from an April 4, 2024, decision of the Board of Veterans'

Appeals concerning disability ratings and service-connection claims.

The Court reviewed the Board's decision for prejudicial error,
including whether the Board provided adequate reasons or bases and
whether VA examinations were adequate. Under 38 U.S.C. § 7261(b)

(2), the Court must take due account of the rule of prejudicial error.

Published; precedential as to the rule that only actually favorable
findings bind subsequent VA adjudicators. The notice, examination,
CFS, GERD, and scar determinations were expressly characterized by

the majority as nonprecedential or applications of settled law.
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QUESTIONS PRESENTED

1

. Whether any error in the Board's notice concerning the 90-day evidence-submission period was

prejudicial.

. Whether an agency finding labeled favorable is binding on subsequent VA adjudicators when the finding

is not actually advantageous to the claimant.

. Whether the Board adequately addressed evidence concerning whether bilateral hallux valgus and pes

planus preexisted service.

. Whether VA obtained adequate medical examinations applying the correct standards for presumption of

soundness, direct service connection, and aggravation.

. Whether the Board provided adequate reasons or bases for its determinations concerning chronic fatigue

syndrome, GERD, and left-knee surgical scars.

HOLDINGS

1.

Assuming that VA or the Board committed a notice error, the error was harmless on this record because
Ortega did not submit or attempt to submit evidence and did not show that the notice problem affected
her ability to pursue the appeal.

. Only findings that are actually favorable or advantageous to the claimant are binding on subsequent VA

adjudicators. A finding labeled favorable is not binding if it does not help the claimant obtain the benefit

at issue.

. The Board erred by failing to discuss evidence indicating that Ortega did not have a foot disability

before her later period of service and by failing to explain its conclusion that the conditions preexisted

service.

. The VA examinations addressing bilateral hallux valgus and pes planus were inadequate because VA

posed an incorrect or nonsensical legal question and the examiners applied that improper standard or

provided insufficient rationale.

. The Board failed to provide adequate reasons or bases for denying service connection for CFS, denying

a rating above 10% for GERD, and denying a compensable rating for left-knee surgical scars.

KEY QUOTATIONS

“Congress decided that only favorable findings would be binding on subsequent adjudicators.” (13-14)
“Thus, a finding is only binding if it is advantageous or helps the claimant.” (14)

“If the question posed by VA contains an incorrect, nonsensical standard and the examiner responds to that
question by reiterating the incorrect standard, then the Board was not sufficiently informed on that matter.”
12)



“But it is for the Board to discuss that evidence and weigh it against the other evidence of record.” (18)

FACTUAL BACKGROUND

Ortega served on active duty in the Army Reserve during three periods between February 2009 and October
2018. A November 2008 entrance examination noted mild asymptomatic bilateral hallux valgus and pes planus,
but later examinations reported normal feet or no foot symptoms. VA obtained examinations using a premise and
aggravation standard that treated the foot conditions as clearly preexisting, and the Board relied on that premise
while overlooking contrary evidence. The Board also failed to adequately address favorable evidence concerning

chronic fatigue syndrome, GERD symptoms, and symptomatic left-knee scar tissue.

PROCEDURAL HISTORY

The agency of original jurisdiction granted service connection for cephalgia with a 30% rating, continued ratings
for GERD and left-knee surgical scars, and denied service connection for chronic fatigue syndrome, bilateral
hallux valgus, and bilateral pes planus. Ortega appealed to the Board under the evidence-submission docket. The
Board granted a 50% cephalgia rating but denied the remaining claims. The Court affirmed the cephalgia rating,
vacated the denials concerning the bilateral foot conditions, chronic fatigue syndrome, GERD, and left-knee

scars, and remanded those matters.

DISPOSITION

vacated

REMAND INSTRUCTIONS

The AOJ must obtain new foot examinations applying the correct standards concerning preexisting conditions,
the presumption of soundness, direct service connection, and aggravation. The AOJ must not treat the flawed
finding that the foot disabilities preexisted service as binding because it was not favorable. The Board must
readjudicate the CFS, GERD, and left-knee scar claims, address the identified favorable evidence, correct the

GERD appeal-period date to January 17, 2020, and proceed consistently with the opinion.
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