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SUMMARY

The document is a Report and Recommendation in an Administrative Procedure Act action concerning
the Small Business Administration’s partial denial of forgiveness for a Paycheck Protection Program
loan. The court recommends granting the SBA’s motion for summary judgment and denying QX
Logistix’s motion, concluding that QX was “in business” during the statutory period and therefore was
ineligible to use the alternative loan-calculation methodology. It also rejects QX’s arguments that full
use of the loan proceeds for payroll required complete forgiveness, that SBA guidance was
contradictory, and that SBA should be estopped from denying forgiveness.
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DISPOSITION other

PROCEDURAL POSTURE Petitioner sought judicial review under the Administrative Procedure
Act of the Small Business Administration's administrative decisions
partially denying forgiveness of a Paycheck Protection Program loan.
The parties cross-moved for summary judgment, and the magistrate
judge issued a Report and Recommendation recommending that SBA's
motion be granted and QX's motion be denied.

STANDARD OF REVIEW Under the APA, agency action must be set aside if it is arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with
law. Statutory interpretation is reviewed de novo, with the court
exercising independent judgment after Loper Bright. Agency factual
findings must be accepted if supported by substantial evidence on the



record as a whole. Summary judgment is the appropriate mechanism
for resolving legal challenges to agency action on the administrative
record.
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QUESTIONS PRESENTED

1. Whether QX was entitled under 15 U.S.C. § 636(a)(36)(E)(i)(II) to calculate its PPP loan amount using
the methodology for an eligible recipient that was not in business during the relevant period.

2. Whether the CARES Act's phrase "not in business" means that an entity must have payroll costs, or
instead means that the entity had begun generating revenue from its intended operations.

3. Whether SBA's determination that QX was in business before June 30, 2019, and its resulting partial
denial of loan forgiveness, was contrary to law under the APA.

4. Whether SBA's decision was arbitrary and capricious because it allegedly conflicted with PPP
application materials and program guidance.

5. Whether SBA should be estopped from denying full loan forgiveness based on alleged affirmative
misconduct.

HOLDINGS

1. Section 636(a)(36)(E)(i)(II)'s methodology is available only to an eligible recipient that was not in
business during the period beginning February 15, 2019, and ending June 30, 2019. The statute does not
make Section (I) unavailable merely because an applicant lacks a full year of payroll.

2. For purposes of 15 U.S.C. § 636(a)(36)(E)(i)(II), an entity is "in business" when it begins generating
revenue from its intended operations; payroll costs are not a necessary predicate to being in business.

3. The administrative record reasonably supported SBA's determination that QX was in business and
generating revenue before June 30, 2019, making QX ineligible to use the Section (II) methodology.

4. A borrower is not entitled to forgiveness of loan funds that it was ineligible to receive, even if the
borrower used the entire loan proceeds for payroll costs.



5. SBA's partial denial of QX's forgiveness application was not arbitrary or capricious.

6. QX's estoppel argument failed because it was forfeited and, alternatively, QX identified no evidence of
affirmative misconduct by SBA.

KEY QUOTATIONS

“The plain text makes Section (II)’s “not in business” methodology only available to applicants “not in
business during the period beginning on February 15, 2019 and ending on June 30, 2019.”” (at 10)

“Therefore, having “exercise[d] independent judgment in determining the meaning” of 15 U.S.C. § 636(a)
(36)(E(i), I conclude that “in business” in this context means generating revenue from intended operations.”
(at 11)

“QX is not entitled to forgiveness of loan funds that QX was ineligible to receive.” (at 13)

FACTUAL BACKGROUND

QX Logistix, LLC and its subsidiary were formed in 2019 to acquire assets from bankrupt companies and
entered into asset and transition-services agreements under which the acquired businesses operated for QX's
account and subject to its direction. QX received a $1,541,000 PPP loan after calculating its maximum amount
under the methodology for an eligible recipient that was not in business during the relevant February 15 through
June 30, 2019 period. SBA later determined that QX was already conducting business and generating revenue
during that period, recalculated the maximum eligible loan amount at $536,250.43, and granted only partial
forgiveness. The administrative record included agreements, bank statements showing substantial deposits, and
QX's admissions that its first sale occurred in June 2019.

PROCEDURAL HISTORY

SBA partially denied QX's application for full forgiveness of its PPP loan after determining that QX was
ineligible to use the statutory methodology for entities not in business during the relevant 2019 period and
recalculating its maximum eligible loan amount. The SBA Office of Hearings and Appeals affirmed the decision
on November 19, 2024. QX filed this APA action on January 21, 2025; after discovery-related motion practice,
the parties filed cross-motions for summary judgment. The magistrate judge recommended judgment for SBA,
subject to objections and review by the district judge.

DISPOSITION

other

REMAND INSTRUCTIONS

No remand was recommended. The magistrate judge recommended granting SBA's motion for summary
judgment and denying QX's motion for summary judgment. Objections were due within fourteen days, with
responses due within fourteen days thereafter.
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