APPELLATE COURT OF ILLINOIS, THIRD DISTRICT

In re Marriage of Kuper

2019 IL App (3d) 180094 - No. 3-18-0094 - Decided July 1, 2019

SUMMARY

The Illinois Appellate Court reviewed a post-dissolution dispute concerning whether maintenance

should be terminated or increased after the payor spouse retired. The court upheld permanent

maintenance and the trial court’s income calculation, but held that amended statutory maintenance

guidelines did not apply to modification of a preexisting maintenance order and remanded for

recalculation based on the statutory factors.
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LaVern Kuper appealed the circuit court's denial of his petition to
modify or terminate maintenance and its grant of Rita Kuper's petition
to modify maintenance, which increased the maintenance award and

made it permanent.

Modification or termination of maintenance is reviewed for abuse of

discretion; issues of statutory interpretation are reviewed de novo.
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QUESTIONS PRESENTED

1. Whether the circuit court abused its discretion by denying LaVern's petition to terminate maintenance

and by continuing and making Rita's maintenance award permanent.

2. Whether the circuit court abused its discretion in calculating LaVern's income based on his pension and

monthly expenditures while considering his inherited assets and financial resources.

3. Whether the amended maintenance guidelines in section 504(b-1)(1) of the Illinois Marriage and
Dissolution of Marriage Act applied to a post-dissolution proceeding to modify a preexisting

maintenance order.

HOLDINGS

1. The circuit court did not abuse its discretion by continuing Rita's maintenance and making the award
permanent because the statutory maintenance factors supported the award, including Rita's continuing

need, limited earning capacity, the long duration of the marriage, and LaVern's increased ability to pay.

2. The circuit court did not abuse its discretion in determining LaVern's monthly income to be $14,114.15
based on his pension, expenditures, and financial resources, while expressly declining to treat his

investment-account withdrawals as additional income.

3. The amended maintenance guidelines in section 504(b-1)(1) do not apply to a post-dissolution
proceeding modifying a preexisting maintenance order. The amount of modified maintenance must

instead be determined under the factors in sections 510(a-5) and 504(a).

KEY QUOTATIONS

“A former spouse is not required to exhaust all of her assets in order to meet her basic needs.” (] 19)

“Based on the plain language of section 510 of the Act, we agree with LaVern and the Harms court that

section 504(b-1)(1) does not apply to post-dissolution maintenance modification on review.” ( 28)

FACTUAL BACKGROUND

Rita and LaVern Kuper were married for nearly 29 years and had three emancipated children. Their marital
settlement agreement required LaVern to pay Rita $225 per week in maintenance, subject to review in 2016.
LaVern retired in 2016, received pension and inherited assets, and supported expenses associated with his new
wife, stepchildren, and multiple homes, while Rita remained employed at relatively low wages, lacked health

insurance, and had limited ability to increase her earnings.

PROCEDURAL HISTORY

The parties' marriage was dissolved in 2012, and a supplemental judgment incorporating their marital settlement
agreement was entered in 2013. After LaVern retired, he petitioned to modify or terminate maintenance, while
Rita petitioned to modify or extend it. The circuit court denied LaVern's petition, increased maintenance to

$3,767 per month, made the award permanent and retroactive, and LaVern timely appealed.

DISPOSITION



reversed_and_remanded

REMAND INSTRUCTIONS

The circuit court must redetermine the amount of Rita's maintenance award using the factors in sections 504(a)
and 510(a-5), rather than the inapplicable formula in section 504(b-1)(1).
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