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SUMMARY

Justice Boyd concurred in the judgment but declined to join the Court’s opinion because it
unnecessarily rejected section 317 of the Restatement (Second) of Torts and provided insufficient
guidance concerning an employer’s duty to control an employee acting outside the scope of
employment. The concurrence concluded that Exxon owed no duty under either section 317 or Texas’s
general duty-balancing test because Exxon neither knew nor should have known of a need to

intervene.
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QUESTIONS PRESENTED

1. Whether an employer owes a duty to control an employee acting outside the scope of employment to

prevent harm to a third party under the circumstances presented.

2. Whether the Supreme Court of Texas should reject or adopt section 317 of the Restatement (Second) of

Torts as a rule governing an employer's duty to control an employee.

HOLDINGS

1. Under the facts presented, Exxon had no duty to control its employee and prevent the employee from

harming a third party.

2. It was unnecessary to decide whether Texas should adopt or reject section 317 because Exxon owed no

duty under either section 317 or the general Texas balancing test.

KEY QUOTATIONS

“Exxon thus had no duty under section 317 because it neither knew nor should have known of any

“necessity” to intervene and control its employee.” (at 1)

“The Court’s criticisms of section 317 are not trivial, but deciding whether to adopt or reject section 317 is

unnecessary here because Exxon owed no duty under either section 317 or the balancing test.” (at 1-2)

“We should strive to define an employer’s duty “by standards sufficiently objective and particular to allow a
reasonable assessment of the likelihood that certain behavior may be found to be culpable, and to adjudicate

liability with some consistency in the various cases that arise.”” (at 3)

FACTUAL BACKGROUND

The underlying dispute concerned whether Exxon owed a duty to control an employee acting outside the scope
of employment in order to prevent injury to a third party. Justice Boyd stated that the events could not even
arguably have given Exxon reason to think employee friction might injure store patrons and that the likelihood

of the tragic result was slight. The concurrence therefore agreed that Exxon owed no duty under the facts.

PROCEDURAL HISTORY

The case reached the Supreme Court of Texas on petition for review from the Fourteenth Court of Appeals. The
provided text is Justice Boyd's concurrence, which agrees with the judgment that Exxon had no duty under the
facts to control its employee and prevent harm to a third party, but criticizes the majority's rejection of

Restatement (Second) of Torts section 317 and its lack of a sufficiently objective duty standard.
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