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SUMMARY

The court denies Defendants J. Phillip Jones and Jessica Binkley’s motion to dismiss the Fair Debt
Collection Practices Act claim asserted against them in Darrell Robertson’s Second Amended
Complaint. The opinion addresses whether Tennessee Code Annotated § 35-5-116(f) provides a
defense at the motion-to-dismiss stage and whether the complaint plausibly alleges that the defendants
qualify as debt collectors under the FDCPA. The action concerns attempted collection and threatened
nonjudicial foreclosure involving residential real property in Nashville, Tennessee.
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DISPOSITION other

PROCEDURAL POSTURE Defendants J. Phillip Jones and Jessica Binkley, doing business as The
Law Office of J. Phillip Jones, moved under Federal Rule of Civil
Procedure 12(b)(6) to dismiss the Fair Debt Collection Practices Act
claim asserted against them in Plaintiff's Second Amended Complaint.

STANDARD OF REVIEW On a Rule 12(b)(6) motion, the court accepts well-pleaded factual
allegations as true, disregards conclusory legal assertions, and
determines whether the complaint states a plausible claim for relief.
Dismissal based on an affirmative defense is proper only when the
defense is apparent on the face of the complaint and the allegations
affirmatively trigger it.

PRECEDENTIAL VALUE unpublished district court memorandum opinion; persuasive authority
only
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QUESTIONS PRESENTED

1. Whether Tennessee Code Annotated section 35-5-116(f) required dismissal of Robertson's FDCPA claim
against the Trustees based on an asserted good-faith-reliance protection.

2. Whether Robertson plausibly alleged that the Trustees were debt collectors under the FDCPA's provision
applicable to persons whose business principally concerns enforcement of security interests.

3. Whether the court needed to decide whether the FDCPA preempted Tennessee Code Annotated section
35-5-116(f).

HOLDINGS

1. Section 35-5-116(f) did not warrant dismissal because the Second Amended Complaint did not
affirmatively trigger the statute's potential good-faith-reliance defense, and a plaintiff generally need not
anticipate or negate an affirmative defense in the complaint.

2. The Second Amended Complaint plausibly alleged that the Trustees were debt collectors under 15
U.S.C. § 1692a(6) because they allegedly used the mails or the internet in a business whose principal
purpose was enforcement of security interests through nonjudicial foreclosure.

3. The court declined to decide whether the FDCPA preempts Tennessee Code Annotated section 35-5-
116(f) because the preemption issue was unnecessary to resolve the motion to dismiss.

KEY QUOTATIONS

“a “plaintiff typically does not have to anticipate or negate an affirmative defense to survive a motion to
dismiss.””

“Plaintiff thereby has set forth factual allegations plausibly alleging that the Trustees were “debt collectors”
under the FDCPA, and so the SAC will not be dismissed as to the Trustees based on the argument that
Plaintiff has failed to do so.”

FACTUAL BACKGROUND

Robertson obtained a second mortgage loan secured by a deed of trust on his Nashville property and later
received a Chapter 7 discharge after falling behind on payments. In 2023, entities claiming interests in the loan
and deed of trust sent him payment demands, loan-modification proposals, and notices threatening foreclosure.
The Trustees, Tennessee attorneys associated with The Law Office of J. Phillip Jones, sent a debt-collection and
acceleration notice, later acted as substitute trustees, and scheduled a nonjudicial foreclosure sale. Robertson
alleged that the Trustees violated the FDCPA by threatening nonjudicial dispossession despite lacking a present
right to possession through an enforceable security interest.



PROCEDURAL HISTORY

Robertson filed this federal action concerning a disputed second mortgage and threatened nonjudicial
foreclosure. The state court had previously granted him a temporary restraining order and temporary injunction
concerning the foreclosure. The Trustees moved to dismiss Count VII of the Second Amended Complaint, and
the court denied the motion in its entirety.
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