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SUMMARY

The Appellate Division, Second Department, affirmed an order denying the defendants' motion for
summary judgment in a personal-injury action. The defendants failed to establish prima facie that the
plaintiffs did not sustain a serious injury under Insurance Law § 5102(d).
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PROCEDURAL POSTURE Defendants appealed from an order denying their motion for summary
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QUESTIONS PRESENTED

1. Whether the defendants established prima facie that the plaintiffs did not sustain a serious injury within
the meaning of Insurance Law § 5102(d).

2. Whether the motion for summary judgment was properly denied regardless of the sufficiency of the
plaintiffs' opposing papers.

HOLDINGS

1. The defendants failed to establish prima facie that the plaintiffs did not sustain a serious injury within
the meaning of Insurance Law § 5102(d).

2. When defendants fail to make the required prima facie showing, the motion must be denied regardless of
the sufficiency of the plaintiffs' opposing papers.

KEY QUOTATIONS

“The defendants failed to establish, prima facie, that the plaintiffs did not sustain a serious injury within the
meaning of Insurance Law § 5102(d) as a result of the subject accident.” (133 A.D.3d at 834)

“Accordingly, the Supreme Court properly denied the defendants' motion for summary judgment dismissing
the complaint, regardless of the sufficiency of the plaintiffs' opposing papers” (133 A.D.3d at 834)

FACTUAL BACKGROUND

The plaintiffs sought damages for personal injuries allegedly resulting from the subject accident. The defendants
moved for summary judgment, asserting that neither plaintiff sustained a serious injury within the meaning of
Insurance Law § 5102(d). The defendants failed to make the required prima facie showing.

PROCEDURAL HISTORY

The plaintiffs brought an action to recover damages for personal injuries arising from an accident. The Supreme
Court, Richmond County, denied the defendants' motion for summary judgment on the ground that the plaintiffs
did not sustain a serious injury under Insurance Law § 5102(d). The Appellate Division affirmed.

DISPOSITION

affirmed

CASES CITED

Toure v. Avis Rent A Car Sys., 98 N.Y.2d 345 (2002)

Gaddy v. Eyler, 79 N.Y.2d 955, 956-957 (1992)

Encarnacion v. Smith, 70 A.D.3d 628, 630 (2d Dep't 2010)

Alvarez v. Dematas, 65 A.D.3d 598, 600 (2d Dep't 2009)

OPINION



PER CURIAM.
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DECISION & ORDER In an action to recover damages for personal injuries, the defendants
appeal from an order of the Supreme Court, Richmond County (Minardo, J.), dated January 22,
2015, which denied their motion for summary judgment dismissing the complaint on the ground
that neither of the plaintiffs sustained a serious injury within the meaning of Insurance Law §
5102(d) as a result of the subject accident.

ORDERED that the order is affirmed, with costs. The defendants failed to establish, prima facie,
that the plaintiffs did not sustain a serious injury within the meaning of Insurance Law § 5102(d)
as a result of the subject accident (see Toure v Avis Rent A Car Sys., 98 NY2d 345; Gaddy v Eyler,
79 NY2d 955, 956-957).

Accordingly, the Supreme Court properly denied the defendants' motion for summary judgment
dismissing the complaint, regardless of the sufficiency of the plaintiffs' opposing papers (see
Encarnacion v Smith, 70 AD3d 628, 630; Alvarez v Dematas, 65 AD3d 598, 600). BALKIN, J.P.,
CHAMBERS, COHEN and HINDS-RADIX, JJ., concur. ENTER: Aprilanne Agostino Clerk of
the Court
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