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SUMMARY

The New York Appellate Division, Second Department modified an order denying the plaintiff
summary judgment in a personal-injury action arising from a Baker scaffold collapse. The court
granted summary judgment on liability under Labor Law § 240(1) and under Labor Law § 241(6)
predicated on 12 NYCRR 23-5.18(b), while affirming denial of relief based on the other cited

Industrial Code provisions.
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DISPOSITION other

PROCEDURAL POSTURE The plaintiff appealed from an order denying his motion for summary

judgment on liability under Labor Law §§ 240(1) and 241(6).

STANDARD OF REVIEW On a summary-judgment motion, the plaintiff had to make a prima
facie showing of entitlement to judgment as a matter of law; the

burden then shifted to the defendants to raise a triable issue of fact.

PRECEDENTIAL VALUE Published New York Appellate Division decision
PARTIES Melvin J. Bustamante v. BSD 370 Lexington, L.L.C., other defendants
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QUESTIONS PRESENTED
1. Whether the plaintiff was entitled to summary judgment on liability under Labor Law § 240(1).

2. Whether the plaintiff was entitled to summary judgment under Labor Law § 241(6) based on alleged
violations of 12 NYCRR 23-5.1(b), 23-5.1(c)(2), 23-5.18(b), and 23-1.7(e)(2).

3. Whether comparative negligence could defeat the plaintiff's Labor Law § 240(1) claim after he

established a statutory violation and proximate causation.

HOLDINGS

1. The plaintiff was entitled to summary judgment on liability under Labor Law § 240(1) because he
established that the defendants violated the statute and that the violation was a proximate cause of his

fall, and the defendants failed to raise a triable issue of fact.

2. Once the plaintiff established a Labor Law § 240(1) violation and that the violation was a proximate

cause of the accident, comparative negligence, if any, was not a defense to liability under that statute.

3. The plaintiff was entitled to summary judgment on liability under Labor Law § 241(6) insofar as the
claim was predicated on 12 NYCRR 23-5.18(b), because he established prima facie that the manually

propelled scaffold lacked safety railings and the defendants failed to raise a triable issue of fact.

4. The plaintiff was not entitled to summary judgment on the portions of his Labor Law § 241(6) claim
predicated on 12 NYCRR 23-5.1(b), 23-5.1(c)(2), and 23-1.7(e)(2), because he failed to establish prima

facie that those provisions applied.

KEY QUOTATIONS

“To prevail on a cause of action alleging a violation of Labor Law § 240(1), a plaintiff must prove that the

defendant violated the statute and that such violation was a proximate cause of his or her injuries”

“Once the plaintiff makes a prima facie showing the burden then shifts to the defendant, who may defeat [the]
plaintiff's motion for summary judgment only if there is a plausible view of the evidence—enough to raise a
fact question—that there was no statutory violation and that [the] plaintiff's own acts or omissions were the

sole cause of the accident”

“To prevail on a cause of action alleging a violation of Labor Law § 241(6), a plaintiff must establish the
violation of an Industrial Code provision that sets forth specific, applicable safety standards, and that his or

her injuries were proximately caused by such Industrial Code violation”

FACTUAL BACKGROUND

BSD 370 Lexington, L.L.C. hired the plaintiff's employer to perform renovation work at a Manhattan building.
While standing on the platform of a Baker scaffold and attempting to move it, Bustamante fell five to six feet
when the scaffold toppled. He testified that the scaffold lacked safety railings and that he was not provided

safety devices to prevent his fall.



PROCEDURAL HISTORY

Bustamante sued the defendants for personal injuries allegedly sustained when a Baker scaffold toppled during
renovation work. The Supreme Court, Kings County, denied the specified branches of his summary-judgment
motion. The Appellate Division modified the order by granting summary judgment on the Labor Law § 240(1)
claim and the Labor Law § 241(6) claim predicated on 12 NYCRR 23-5.18(b), while affirming the denial of
relief based on the other cited Industrial Code provisions.

DISPOSITION

other

REMAND INSTRUCTIONS

The order was modified by deleting the provisions denying summary judgment on liability under Labor Law §
240(1) and under Labor Law § 241(6) predicated on 12 NYCRR 23-5.18(b), and substituting provisions granting
those branches of the motion. As modified, the order was affirmed insofar as appealed from.
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