SOUTH DAKOTA SUPREME COURT

DRD Enterprises, LL.C v. Flickema

791 N.W.2d 180 (S.D. 2010) - Decided November 17, 2010

SUMMARY

The South Dakota Supreme Court considered whether a purported blanket easement sufficiently

described the servient tenement to burden later purchasers' properties. The court held that the

description “grantor’s land” did not identify the servient properties with sufficient certainty and

affirmed summary judgment for the subsequent purchasers.
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DRD appealed from summary judgment entered for Todd and Dawn
Flickema and PSC Properties, LLC in DRD's declaratory action

seeking recognition of an access easement.

Summary judgment is reviewed to determine whether the moving
party demonstrated the absence of any genuine issue of material fact
and entitlement to judgment as a matter of law. Conclusions of law are
reviewed de novo, and facts and favorable inferences are viewed in the
light most favorable to the nonmoving party. The judgment will be

affirmed if any valid basis supports it.
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QUESTIONS PRESENTED

1. Whether an easement instrument describing the servient tenement only as "grantor's land" sufficiently

identifies the burdened property to create an enforceable easement against subsequent purchasers.

2. Whether the South Dakota Supreme Court could review the circuit court's earlier interlocutory ruling on

the sufficiency of the easement description when reviewing the final summary judgment.

HOLDINGS

1. An easement instrument must either describe the servient tenement with sufficient certainty or refer to
another document that makes the property identifiable with certainty. The phrase "grantor's land" did
neither and therefore was insufficient to create an easement burdening the Flickemas' Lot 5 or PSC's Lot
6.

2. An appeal from a final judgment permits review of prior orders and rulings that involve the merits and

necessarily affect the final judgment.

KEY QUOTATIONS

“The common denominator in these cases is that the conveying instrument must either describe the servient
tenement with certainty or make reference to something else that makes the servient tenement identifiable with
certainty.” (791 N.W.2d at 188)

“We conclude that the words “grantor’s land” are not by themselves “sufficient to serve as a pointer or a
guide to the ascertainment of the location of the land.”” (791 N.W.2d at 189)

FACTUAL BACKGROUND

Dakota Resorts Management Group executed and recorded a Blanket Easement granting ingress and egress for
the benefit of Emery Nos. 4 and 5, but describing the purported servient property only as "grantor's land."
Dakota Resorts later conveyed portions of the purported servient property to Aventure Estates, which subdivided
the land and sold Lot 5 to the Flickemas and Lot 6 to PSC Properties. The purchasers' title commitments, deeds,
and final title policies did not identify the easement, and inspections revealed no access road, trail, or path. DRD

later sought to enforce the Blanket Easement across Lots 5 and 6.

PROCEDURAL HISTORY

DRD commenced a declaratory action in 2006 seeking to use a recorded Blanket Easement for access to its
property. The circuit court initially granted DRD summary judgment on the sufficiency of the easement
description but later entered summary judgment for Flickemas and PSC, concluding that the easement was not in
their chains of title and that they were good-faith purchasers without notice. DRD appealed, and the South
Dakota Supreme Court reviewed the earlier sufficiency ruling because it was intertwined with and necessarily
affected the final judgment.
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