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SUMMARY

The Appellate Division, Third Department, reviewed a Tax Appeals Tribunal determination sustaining
a franchise tax assessment against Charter Communications and its combined affiliates. The court held
that every taxpayer in the combined group had to independently qualify as a qualified emerging
technology company to receive the reduced New York manufacturer tax rate. The court also rejected
Charter's proposed partial application of the reduced rate and its dormant Commerce Clause challenge,
confirmed the determination, and dismissed the proceeding.
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DISPOSITION dismissed

PROCEDURAL POSTURE CPLR article 78 proceeding initiated in the Appellate Division under
Tax Law § 2016 to review the Tax Appeals Tribunal's determination
sustaining a franchise tax assessment under Tax Law article 9-A.

STANDARD OF REVIEW Pure statutory interpretation is reviewed without deference to the Tax
Appeals Tribunal's interpretation; deference is ordinarily given when
interpretation or application involves the agency's operational
expertise, factual evaluations, or inferences. Constitutional challenges
to legislative enactments are reviewed under an exceedingly strong
presumption of constitutionality.
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QUESTIONS PRESENTED

1. Whether every corporation in a combined group must independently qualify as a qualified emerging
technology company for the group to receive the reduced franchise-tax rate under Tax Law § 210.

2. Whether the reduced-rate statutory scheme permits New York-located members of a combined group to
receive the reduced rate while non-New York members are taxed at the ordinary rate.

3. Whether the differing franchise-tax rates violate the dormant Commerce Clause.

HOLDINGS

1. A combined group qualifies for the reduced rate under the qualified emerging technology company
definition only if each taxpayer in the group independently qualifies, including by being located in New
York and primarily producing or servicing emerging technologies.

2. The statutory scheme does not permit the combined group to be divided for purposes of applying the
reduced rate; granting the benefit only to New York-located members would effectively decombine the
group and distort its economic activity in New York.

3. Petitioner failed to establish that the reduced-rate statutory scheme violates the dormant Commerce
Clause.

KEY QUOTATIONS

“Therefore, based upon the plain language of the statute, a combined group may only be a qualified New York
manufacturer under the definition of a qualified emerging technology company if each taxpayer qualifies
because, pursuant to the statute, the "taxpayer" is each corporation and not the combined group.” (*4)

“Thus, each taxpayer of petitioner's combined group must have been located in New York and primarily have
been involved in the production or servicing of emerging technologies to meet the definition of a qualified
emerging technology company.” (*5)

FACTUAL BACKGROUND

Charter Communications and its combined affiliates operated businesses providing video, high-speed data, and
digital voice services in New York and other states. For tax years 2012, 2013, and 2014, the affiliated group
claimed reduced franchise-tax rates available to qualified New York manufacturers based on its status as a



qualified emerging technology company. Some members of the combined group were not located in New York,
and the Department therefore assessed the difference between the reduced rate and the ordinary rate, plus
interest.

PROCEDURAL HISTORY

The Department of Taxation and Finance audited petitioner's 2012–2014 combined franchise tax returns and
issued a $7,805,767.54 notice of deficiency after determining that the combined group did not qualify for the
reduced rate applicable to qualified emerging technology companies. An Administrative Law Judge denied
petitioner's request for redetermination, and the Tax Appeals Tribunal affirmed after petitioner filed an exception.
Petitioner then commenced this article 78 proceeding.

DISPOSITION

dismissed
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