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SUMMARY

The Illinois Appellate Court, Fourth District, reviewed the dismissal of Lynn A. Fathauer’s

postconviction petition. The court held that postconviction counsel properly explained why the

petition’s claims were frivolous or patently without merit and that the trial court properly permitted

counsel to withdraw before dismissing the petition. The judgment was affirmed.
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QUESTIONS PRESENTED

1. Whether the circuit court properly permitted appointed postconviction counsel to withdraw after counsel

explained why each of defendant's pro se claims was frivolous or patently without merit.

2. Whether defendant's postconviction petition stated an arguably meritorious ineffective-assistance-of-
trial-counsel claim based on counsel's alleged failure to investigate and effectively cross-examine

Trudeau.

3. Whether postconviction counsel provided ineffective assistance by failing to amend defendant's pro se

petition to assert that trial counsel inadequately cross-examined Trudeau.

HOLDINGS

1. When a postconviction petition is advanced to the second stage by affirmative judicial action, appointed
counsel seeking to withdraw must provide at least some written explanation, based on information
beyond the petition's face, showing why each pro se claim is in fact frivolous or patently without merit.

Counsel satisfied that requirement here.

2. Defendant's ineffective-assistance claim was meritless because the record showed that trial counsel
knew of Trudeau's interviews and cross-examined him about his prior statements, credibility, drug use,

pending charges, and motive to lie.

3. Postconviction counsel was not ineffective for failing to amend the petition to assert that trial counsel
inadequately cross-examined Trudeau because the proposed claim was meritless and contradicted by the

record.

KEY QUOTATIONS

“appointed counsel owes the trial court at least some explanation as to why, despite its superficial virtue, the
pro se petition is in fact frivolous or patently without merit, and counsel owes this explanation with respect to

each of the defendant’s pro se claims.” (9 44)

“The burden for establishing that [the petition’s claims in fact lack merit] rests squarely on appointed
counsel” (9 50)

FACTUAL BACKGROUND

In 2010, defendant was in a vehicle with Daron Trudeau when police attempted to stop the vehicle. Trudeau
testified that defendant assisted with methamphetamine processing and threw a jar containing methamphetamine
from the vehicle at Trudeau's direction. A jury convicted defendant based substantially on Trudeau's testimony,
and the convictions and sentences were affirmed on direct appeal. In his postconviction petition, defendant
alleged, among other things, that trial counsel failed to investigate and effectively impeach Trudeau with prior

inconsistent statements.

PROCEDURAL HISTORY

A jury convicted defendant of participation in methamphetamine manufacturing and obstruction of justice, and

the circuit court imposed concurrent prison sentences. The appellate court affirmed on direct appeal. Defendant



later filed a pro se postconviction petition; the circuit court advanced it to the second stage and appointed
counsel. Counsel moved to withdraw, the court granted that motion without ruling on the State's dismissal
motion, and the appellate court dismissed defendant's initial appeal for lack of a final order. On remand, the

circuit court dismissed the petition, and defendant brought this appeal.
DISPOSITION

affirmed
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