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SUMMARY

Paul Ehlen appealed judgments dismissing his action against John M. and LynnDee Melvin to enforce
a real-property purchase agreement. The North Dakota Supreme Court held that the Melvins’ material
modifications constituted a counteroffer, which Ehlen did not accept, so no contract was formed. The
court affirmed the judgment and declined to address the Melvins’ attorney-fee argument because they
had not cross-appealed.
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QUESTIONS PRESENTED

1. Whether the Melvins' written substantive changes and additions to Ehlen's purchase agreement
constituted a counteroffer rather than an acceptance.

2. Whether the parties mutually assented to a binding contract for the sale of the real property.

3. Whether Ehlen accepted the Melvins' counteroffer through silence, inaction, or conduct.

4. Whether the parol evidence rule or statute of frauds barred the Melvins from asserting that their
modifications constituted a counteroffer.

5. Whether the Melvins could obtain attorney fees on appeal without filing a cross-appeal.

HOLDINGS

1. The district court correctly found that the parties did not mutually consent to a contract because the
Melvins made substantive changes and additions to Ehlen's offer, and the parties did not agree to the
essential terms.

2. The Melvins' material changes and additions to the purchase documents constituted a counteroffer, not
an absolute and unqualified acceptance.

3. Ehlen did not accept the Melvins' counteroffer; silence, failure to reject, and the absence of any signed or
initialed acceptance did not establish acceptance.

4. The parol evidence rule did not apply because the alleged modifications were written and no valid
contract existed.

5. The statute of frauds did not apply because the parties did not rely on an oral agreement or orally agreed
additional terms; the Melvins' counteroffer was in writing.

6. The court would not address the Melvins' attorney-fee argument because they did not file a cross-appeal,
which was necessary to seek a more favorable result than they received below.

KEY QUOTATIONS

“The acceptance of a contract must be absolute and unqualified, and a qualified acceptance is a counter
proposal.” (823 N.W.2d at 783)

“The parties must agree on the same thing in the same sense, and the use of the words that a document is “a
legally binding contract” does not mean that a contract exists.” (823 N.W.2d at 784)

FACTUAL BACKGROUND

Ehlen sent the Melvins a signed purchase agreement offering $850,000 for their McIntosh County real property,
along with an amendment containing additional terms. The Melvins made handwritten substantive changes and
additions, including as-is language, limitations on conveyed mineral rights, and disclosures concerning a federal
wetlands easement and an agricultural lease, then signed and returned the documents. Ehlen did not sign or



initial the modified documents, pay the purchase price, or otherwise communicate acceptance, and the Melvins
later terminated the transaction.

PROCEDURAL HISTORY

After a court trial, the district court found that no contract existed because the Melvins' written modifications
constituted a counteroffer that Ehlen never accepted. The court dismissed Ehlen's claims with prejudice and
awarded the Melvins costs, while reversing its prior attorney-fee award. Ehlen appealed the judgments and
amended judgment; the North Dakota Supreme Court affirmed.

DISPOSITION

affirmed
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