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SUMMARY

The Washington Supreme Court answered certified questions from the Ninth Circuit concerning a
business owner's duty to protect invitees from third-party criminal conduct. The court held that
Washington generally follows Restatement (Second) of Torts § 344 and comments d and f, and that a
duty based on prior similar acts requires incidents sufficiently similar in nature and location,
sufficiently close in time, and sufficiently numerous to provide notice of likely harm. The court did not
decide when a duty may arise solely from the place or character of a business.
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QUESTIONS PRESENTED

1. Whether Washington generally adopts Restatement (Second) of Torts § 344, including comments d and
f, as governing the duty owed by businesses to invitees.

2. Whether a plaintiff must prove prior similar acts of violence on the premises to create a genuine issue of
material fact regarding the foreseeability of third-party criminal harm.

3. If a prior-similar-incidents approach applies, what characteristics make prior incidents sufficiently
similar to establish foreseeability.

4. Whether the place or character of a business, standing alone, can establish a duty to protect invitees from
third-party criminal conduct.

HOLDINGS

1. Washington generally adopts Restatement (Second) of Torts § 344, including comments d and f, as
consistent with Washington law and as describing the contours of a business possessor's limited duty to
protect invitees from third-party criminal conduct.

2. Proof of prior similar acts is not the only way to establish a business's duty or the foreseeability of third-
party criminal harm under § 344. The court declined to decide the circumstances under which the place
or character of a business alone may create such a duty.

3. When a duty is premised on the possessor's prior experience, the plaintiff must generally show a history
of prior similar incidents on the business premises. The prior incidents must be sufficiently similar in
nature and location, sufficiently close in time, and sufficiently numerous to have placed the business on
notice that similar criminal conduct was likely to occur.

KEY QUOTATIONS

“The prior acts of violence on the business premises must have been sufficiently similar in nature and
location to the criminal act that injured the plaintiff, sufficiently close in time to the act in question, and
sufficiently numerous to have put the business on notice that such an act was likely to occur.” (at 1)

“But foreseeability as a question of whether a duty is owed is ultimately for the court to decide.” (at 6-8)

“A possessor of land who holds it open to the public for entry for his business purposes is not an insurer of
the safety of such visitors against the acts of third persons.” (at 12)

“Subjecting a merchant to liability solely on the basis of a foreseeability analysis is misbegotten.” (at 17)

FACTUAL BACKGROUND

On November 20, 2005, Dominick Maldonado entered Tacoma Mall carrying concealed firearms and
ammunition and opened fire on shoppers and employees. He injured seven people, including Brendan McKown,
a mall employee who attempted to stop him. At the time, the mall had four unarmed security guards, no security



cameras, and an intercom system that was inaudible and inaccessible on weekends. McKown alleged that Simon
failed to exercise reasonable care to protect him from foreseeable criminal harm.

PROCEDURAL HISTORY

McKown, a Tacoma Mall employee injured during a mass shooting, sued Simon Property Group in negligence.
Simon removed the action to the United States District Court for the Western District of Washington and moved
for summary judgment. The district court initially denied summary judgment, then reconsidered and granted it
after concluding the shooting was unforeseeable as a matter of law under a prior-similar-acts test. The Ninth
Circuit certified three questions to the Washington Supreme Court regarding the duty owed by businesses to
protect invitees from third-party criminal conduct.

DISPOSITION

other

REMAND INSTRUCTIONS

The Washington Supreme Court answered the certified questions and did not direct further proceedings in the
state court. The answers were to guide the Ninth Circuit in resolving the federal appeal.
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