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SUMMARY

The Supreme Court of North Dakota affirmed the denial of Charles E. Syvertson's application for post-
conviction relief. The court held that Syvertson failed to establish a Brady violation because
knowledge of Dr. Kottke's misconduct held by the North Dakota State Hospital could not be imputed
to the prosecution. The court also concluded that the evidence was not newly discovered because
information about Dr. Kottke had been publicly available before trial, and rejected Syvertson's claim

of outrageous government conduct.
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QUESTIONS PRESENTED

1. Whether the State violated Brady v. Maryland by failing to discover and disclose information concerning

Dr. Kottke's medical-license disciplinary history.

2. Whether the information concerning Dr. Kottke constituted newly discovered evidence warranting post-

conviction relief or a new trial.

3. Whether the State's conduct was so outrageous under Fourteenth Amendment due process principles that

the State should be barred from invoking the judicial process to obtain a conviction.

HOLDINGS

1. Syvertson failed to establish the first element of a Brady violation because the knowledge of the North
Dakota State Hospital could not be imputed to the Cass County State's Attorney's Office. The State

therefore did not violate Brady on this record.

2. Syvertson was not entitled to post-conviction relief based on newly discovered evidence because he

failed to show that his failure to learn of the evidence at trial was not the result of a lack of diligence.

3. Syvertson failed to establish that the State's conduct was sufficiently outrageous to bar the State from

invoking the judicial process to obtain a conviction.

KEY QUOTATIONS

“In Brady, the United States Supreme Court held that suppression by the prosecution of evidence favorable to

an accused violates due process if the evidence is material to guilt or punishment.” (699 N.W.2d at 856)

“To establish a Brady violation, the defendant must prove: "(1) the government possessed evidence favorable
to the defendant; (2) the defendant did not possess the evidence and could not have obtained it with
reasonable diligence; (3) the prosecution suppressed the evidence; and (4) a reasonable probability exists that
the outcome of the proceedings would have been different if the evidence had been disclosed."” (699 N.W.2d
at 856-857)

“The State Hospital is one component of the North Dakota mental health delivery system serving the
specialized populations of the mentally ill, N.D.C.C. § 25-02-03, and is not an arm of the criminal justice
system.” (699 N.W.2d at 857)

FACTUAL BACKGROUND

Dr. Kottke, a North Dakota State Hospital physician, conducted Syvertson's initial psychiatric evaluation in
1997. Syvertson later learned that Kottke had been disciplined in Minnesota and North Dakota for improper
sexual conduct with female patients, nurses, and staff. Kottke had been subpoenaed as a potential rebuttal
witness concerning Syvertson's mental competency defense, but Syvertson withdrew that defense and Kottke
never testified. The disciplinary information had been publicly disseminated in a 1993 St. Paul Pioneer Press

article.



PROCEDURAL HISTORY

Syvertson had previously been convicted of two counts of gross sexual imposition and later entered a conditional
guilty plea to gross sexual imposition and kidnapping. The North Dakota Supreme Court affirmed the underlying
criminal judgments and an earlier denial of post-conviction relief. In this proceeding, Syvertson sought relief
based on information concerning Dr. Kottke's disciplinary history, asserting Brady, newly discovered evidence,

and outrageous-government-conduct claims. The district court denied relief, and the Supreme Court affirmed.

DISPOSITION

affirmed
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