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SUMMARY

The Massachusetts Supreme Judicial Court affirmed the defendant's convictions for assault and battery
and witness intimidation. The court held that the District Court had jurisdiction over the witness-
intimidation prosecution, rejected claims of ineffective assistance, inadequate jury instructions, and
violations of the right to allocution, and upheld the bail revocation and restitution order.
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QUESTIONS PRESENTED

1. Whether the District Court had jurisdiction over the witness-intimidation prosecution when the victim
was a witness or potential witness at the time of the offense.

2. Whether Brown was entitled to a new trial based on ineffective assistance of counsel, allegedly
inadequate jury instructions concerning Internet research, sentencing allocution, double jeopardy, or
restitution.

3. Whether the trial judge violated Brown's rights by revoking bail and holding her during the four-day
delay before completion of sentencing.

4. Whether a judge other than the trial judge could preside over the restitution hearing.

5. Whether the restitution order was supported by sufficient evidence and whether counsel was ineffective
at the restitution hearing.

6. Whether Massachusetts or Federal law provides a constitutional or common-law right to allocution
beyond the opportunity required by Mass. R. Crim. P. 28 (b).

HOLDINGS

1. The term "witness" in G. L. c. 218, § 26, includes a witness or potential witness at any stage of a
criminal investigation or proceeding; therefore, the District Court had jurisdiction over Brown's witness-
intimidation prosecution.

2. Brown was not entitled to a new trial because the proposed testimony of her companion and her own
affidavit did not show that additional investigation or testimony would likely have produced a material
benefit or changed the verdict.

3. Brown did not prove that counsel's advice caused an involuntary, unintelligent, or unknowing waiver of
her fundamental right to testify.

4. The omission of a specific instruction prohibiting Internet research was not reversible error because the
judge instructed the jurors not to consider outside information, and there was no evidence that any juror
conducted Internet research.

5. Neither the Federal Constitution, the Massachusetts Constitution, nor the common law provides a
separate right to allocution beyond the opportunity required by Mass. R. Crim. P. 28 (b). The judge
satisfied that rule by permitting counsel and Brown to present mitigating information and could
reasonably limit Brown's irrelevant or disruptive statements.

6. Revoking Brown's bail after conviction and holding her during the four-day completion of sentencing
did not constitute a second punishment for the same offense and was within the trial judge's discretion.



7. The restitution judge did not abuse his discretion by conducting the hearing while the trial judge was
absent.

8. The $3,100 restitution order was valid because the Commonwealth proved the amount of economic loss
by a preponderance of the evidence, the victim provided documentation of the losses, Brown conceded
that she caused the damage, and the award did not exceed actual loss.

KEY QUOTATIONS

“Common sense dictates that "witness" in the jurisdictional statute includes "a witness or potential witness at
any stage of a criminal investigation, grand jury proceeding, trial or other criminal proceeding of any type,"
as protected by G. L. c. 268, § 13B (1) (c) (i).” (at 169)

“The rule 28 opportunity to speak is not an unlimited right of a defendant to speak endlessly on irrelevant
subjects or in a disruptive manner.” (at 179)

“Bail revocation after a conviction is decidedly within a trial judge's powers.” (at 182)

FACTUAL BACKGROUND

After a restaurant had closed, Brown entered seeking to use the bathroom and attempted to purchase a bottle of
juice. After an argument, Brown's companion assaulted Mehdi Aria, while Brown threw the bottle, kicked the
bathroom door, grabbed Mahboobe Aria's wrist as Mahboobe attempted to call 911, and later punched Mahboobe
in the face, causing her telephone to fall and break. Brown and her companion then left in a vehicle. The
restaurant, bathroom door, window, and telephone sustained damage.

PROCEDURAL HISTORY

A jury in the District Court convicted Brown of assault and battery and witness intimidation. The trial judge
imposed a suspended one-year house-of-correction sentence, probation, and restitution; a different judge later
conducted the restitution hearing and ordered $3,100 in restitution. Brown's motion for a new trial was denied
after a nonevidentiary hearing. The Supreme Judicial Court granted direct appellate review and affirmed.

DISPOSITION

affirmed
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