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SUMMARY

The Illinois Supreme Court affirmed Marshall Ashley’s stalking conviction under 720 ILCS 5/12-
7.3(a)(2). The court held that the term “threatens” in the stalking statute refers to true threats of
unlawful violence and therefore does not criminalize constitutionally protected speech. The court also
rejected Ashley’s facial constitutional challenges based on the First Amendment and substantive due
process.
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QUESTIONS PRESENTED

1. Whether the term "threatens" in the Illinois stalking statute must be construed to refer only to true threats
of unlawful violence in order to avoid unconstitutional overbreadth.

2. Whether the stalking statute's knowing mental-state requirement satisfies the First Amendment standard
for a true threat, or instead requires specific intent to threaten.

3. Whether the statute's "should know" negligence standard is unconstitutional when applied to a course of
conduct involving threats.

4. Whether applying a reasonable-person standard to the effect of a true threat on the victim is
unconstitutionally overbroad.

5. Whether the stalking statute violates substantive due process through vagueness, criminalization of
innocent conduct, or inadequate limitation to conduct causing fear for personal safety, and whether
Ashley had standing to challenge provisions unrelated to his conviction.

6. Whether the evidence was sufficient to sustain Ashley's stalking conviction.

HOLDINGS

1. The term "threatens" in 720 ILCS 5/12-7.3(c)(1) refers to true threats of unlawful violence, including
threats of bodily harm, sexual assault, confinement, or restraint. Construed in that manner, the provision
is not facially overbroad under the First Amendment.

2. The First Amendment does not require specific intent to threaten the victim. A knowing mental state
satisfies the true-threat requirement when the accused is consciously aware of the threatening nature of
the speech.

3. The statutory "should know" negligence standard does not satisfy the mental-state requirement for a true
threat. Applied to a course of conduct that threatens, it is unconstitutionally overbroad because it may
criminalize speech that is not a true threat.

4. Applying an objective reasonable-person standard to whether a true threat would cause fear or emotional
distress is not facially overbroad.

5. The stalking statute, as construed to prohibit intentional or knowing true threats of unlawful violence,
does not violate substantive due process or vagueness principles. Ashley lacked standing to challenge
applications involving conduct that did not form the basis of his conviction.

6. The evidence was sufficient to prove stalking because Ashley knowingly engaged in a course of conduct
consisting of true threats of unlawful violence and knew the conduct would cause a reasonable person to
fear for safety and suffer emotional distress.

KEY QUOTATIONS



“Accordingly, we conclude that the legislature intended that the term “threatens” in subsection (c)(1) refers
to “true threats” of unlawful violence such as bodily harm, sexual assault, confinement, and restraint, as set
forth in subsections (a-3) and (a-5).” (¶ 47)

“In other words, we hold that the accused must be subjectively aware of the threatening nature of the
speech.” (¶ 56)

“Accordingly, we hold that the “should know” portion of subsection (a) is overly broad and cannot be
constitutionally applied with regard to a course of conduct that “threatens.”” (¶ 64)

“In sum, we hold that the term “threatens” as used in subsection (c)(1) refers to intentional or knowing
threats of unlawful violence that the accused knows would cause a reasonable person to suffer significant
mental suffering, anxiety, or alarm.” (¶ 103)

FACTUAL BACKGROUND

Ashley and Keshia Tinch had dated for approximately two years, shared a child, and lived together. During an
argument, Ashley made threatening telephone calls and sent Tinch numerous threatening text messages,
including messages referring to killing, guns, and causing her to suffer; he also sent a photograph of a handgun.
Tinch and her family left the apartment and contacted police, and Ashley was later apprehended near the
apartment. The trial court found that the conduct would cause a reasonable person to suffer emotional distress
and convicted Ashley of stalking.

PROCEDURAL HISTORY

Ashley was convicted of stalking under 720 ILCS 5/12-7.3(a)(2) and sentenced to one year and six months'
imprisonment. The appellate court rejected his facial First Amendment and substantive-due-process challenges
and affirmed his conviction. The Illinois Supreme Court affirmed the appellate court's judgment and conviction.
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