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SUMMARY

The United States District Court for the Western District of Oklahoma granted Defendant Elsie
Persall’s motion to dismiss, in part construed as a motion for summary judgment, concerning Plaintiff
Jerome Adrian David’s Eighth Amendment heart-healthy diet claim. The court dismissed the official-
capacity claim without prejudice under Eleventh Amendment immunity and dismissed the claim for
failure to exhaust administrative remedies under 42 U.S.C. § 1997e(a). The court also denied David’s
motion for leave to supplement and directed entry of an amended judgment.
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PROCEDURAL POSTURE Defendant Persall moved to dismiss the plaintiff's remaining § 1983
heart-healthy diet claim. The court treated the motion as a Rule 12(b)
(1) motion as to official-capacity Eleventh Amendment immunity and
converted it in part to a Rule 56 motion as to exhaustion and the
individual-capacity claim.

STANDARD OF REVIEW For a facial Rule 12(b)(1) challenge, well-pleaded factual allegations
are accepted as true, and the party invoking federal jurisdiction bears
the burden of establishing jurisdiction. For summary judgment on an
affirmative defense, the defendant must show that no disputed material
fact exists; the plaintiff must then identify a specific disputed material
fact. Uncontroverted matters outside the pleadings may support
dismissal for failure to state a claim or lack of exhaustion.

PRECEDENTIAL VALUE Unknown; federal district court order with no reporter citation.
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QUESTIONS PRESENTED

1. Whether Eleventh Amendment immunity barred David's § 1983 Eighth Amendment claim against
Persall in her official capacity.

2. Whether David exhausted administrative remedies under 42 U.S.C. § 1997e(a) for his heart-healthy diet
claim against Persall.

3. Whether David should be granted leave to supplement his findings of fact and conclusions of law
concerning Eleventh Amendment immunity.

HOLDINGS

1. A § 1983 claim against Persall in her official capacity was barred by Eleventh Amendment immunity
because it was effectively a claim against the State of Oklahoma, Congress did not abrogate the state's
immunity through § 1983, and Oklahoma had not waived immunity in the circumstances presented.

2. David failed to exhaust administrative remedies for his heart-healthy diet claim because Grievance No.
21-1 did not provide prison officials sufficient information to investigate the actual claim alleged in the
complaint.

3. Leave to supplement the findings of fact and conclusions of law was denied because the proposed
supplement presented no basis for a different Eleventh Amendment immunity ruling and was sought at a
very late stage.

KEY QUOTATIONS

“In order for a grievance to be properly exhausted, an inmate must complete all phases of the ODOC’s
grievance process.”

“The Court finds, therefore, that dismissal of Plaintiff’s heart-healthy diet claim against Defendant Persall is
proper for failure to exhaust administrative remedies.”

FACTUAL BACKGROUND

David was incarcerated at the William S. Key Correctional Center from November 18, 2020, to July 21, 2021.
He alleged that kitchen supervisor Elsie Persall failed to provide a heart-healthy diet allegedly prescribed by a
practitioner, served processed foods, and refused to allow him to view the healthy-heart menu, causing or
contributing to various health symptoms. His only relevant grievance, Grievance No. 21-1, concerned spoiled



peaches and the general nature of food served, but did not mention hypertension, a practitioner-ordered diet, or
Persall's alleged interference with prescribed treatment.

PROCEDURAL HISTORY

The plaintiff previously obtained a judgment addressing other claims and appealed to the Tenth Circuit. During
the appeal, the Tenth Circuit determined that the heart-healthy diet claim had not been adjudicated and abated the
appeal pending resolution of that claim. The district court granted Persall's motion as to the official-capacity
claim on Eleventh Amendment grounds and dismissed the claim without prejudice for failure to exhaust
administrative remedies. The court denied the plaintiff's motion for leave to supplement and stated that it would
enter an amended judgment.
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