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SUMMARY

The Oregon Supreme Court held that the Court of Appeals applied the correct standard for awarding
attorney fees to a prevailing defendant in an employment-discrimination action. However, the
plaintiff’s appellate arguments concerning relief from a voluntary dismissal had a legal basis and were
not frivolous, unreasonable, or without foundation. The court reversed the attorney-fee award.
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STANDARD OF REVIEW The Supreme Court reviewed whether the Court of Appeals correctly
applied the governing legal standard for discretionary attorney-fee
awards against a plaintiff pursuing an appeal. The underlying ORCP
71 B(1) relief issue was reviewed for abuse of discretion in the lower
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McCarthy's legal arguments.
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QUESTIONS PRESENTED

1. Whether the Court of Appeals applied the correct standard in determining that McCarthy's appellate
arguments were frivolous, unreasonable, or without foundation for purposes of awarding attorney fees to
the prevailing defendant.

2. Whether McCarthy's arguments that the trial court abused its discretion in refusing to set aside the
dismissal had any legal or factual basis.

3. Whether the attorney-fee inquiry was limited to the substantive merits of McCarthy's discrimination
claim or could include procedural and appellate arguments.

HOLDINGS

1. Under former ORS 659.121(1), a prevailing defendant may receive attorney fees on appeal only when
the plaintiff's position is frivolous, unreasonable, or without foundation. An appellate argument meets
that standard when a reasonable lawyer would know that it is not well grounded in fact or warranted by
existing law or by a reasonable argument for extending, modifying, or reversing existing law.

2. The inquiry into whether a plaintiff's position is frivolous, unreasonable, or without foundation is not
limited to the factual merits of the underlying discrimination claim; procedural or appellate arguments
may also render the position meritless if they lack legal or factual support.

3. McCarthy's appellate arguments were not frivolous, unreasonable, or without foundation because they
had at least some support in Oregon case law and constituted a reasonable argument that the trial court
abused its discretion in refusing to relieve him from the consequences of his attorney's legal error.

KEY QUOTATIONS

“A court correctly characterizes a party's appeal as frivolous, unreasonable, or without foundation when a
reasonable lawyer would know that each of the arguments on appeal is not well grounded in fact or is not
warranted either by existing law or by a reasonable argument for the extension, modification, or reversal of
existing law.” (334 Or. at 726)

“Consequently, plaintiff's argument on appeal was not frivolous, unreasonable, or without foundation.” (334
Or. at 729)

FACTUAL BACKGROUND

McCarthy alleged that Oregon Freeze Dry unlawfully discriminated against him for filing a workers'
compensation claim. Acting on counsel's advice that ORS 12.220 would permit dismissal and refiling within one
year, McCarthy voluntarily dismissed the action before trial. After counsel discovered contrary authority,
McCarthy sought relief from the judgment under ORCP 71 B(1), arguing mistake, inadvertence, surprise, or
excusable neglect and contending that his attorney's legal error and his own lack of fault justified reinstatement.
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McCarthy brought an unlawful-employment-practice action alleging discrimination for filing a workers'
compensation claim, then voluntarily dismissed the action before trial. The trial court denied his motion under
ORS 12.220 and ORCP 71 B(1) to set aside the dismissal and reinstate the action, and the Court of Appeals
affirmed. The Court of Appeals later awarded Oregon Freeze Dry $12,000 in attorney fees on appeal, the Oregon
Supreme Court vacated that award and remanded for explanation, and the Court of Appeals again awarded fees
after finding McCarthy's appellate arguments frivolous, unreasonable, or without foundation. The Supreme
Court granted review and reversed the fee award.

DISPOSITION

reversed
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