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SUMMARY

The United States District Court for the Northern District of California rules on Defendants’ motion to
dismiss Patricia Schouker’s claims against Swarm Industries, Inc., doing business as PolySwarm, and
its CEO. The court denies dismissal of the gender discrimination and harassment, FEHA failure-to-
prevent, and California Labor Code whistleblower retaliation claims, while dismissing the disability-
based claims, FEHA retaliation, tort and contract claims, declaratory-relief claim, and the individual-
capacity harassment claim against the CEO.
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DISPOSITION other

PROCEDURAL POSTURE Defendants moved under Federal Rules of Civil Procedure 8 and 12(b)
(6) to dismiss all twelve causes of action in Plaintiff's first amended
complaint.

STANDARD OF REVIEW On a Rule 12(b)(6) motion, dismissal is proper when the complaint
lacks a cognizable legal theory or fails to allege sufficient facts to
support one. The court accepts well-pleaded allegations as true and
draws reasonable inferences in the plaintiff's favor. Rule 8 dismissal is
appropriate only when allegations are so broad or confusing that a
defendant cannot adequately respond.

PRECEDENTIAL VALUE Unpublished federal district court order; persuasive value only

PARTIES Patricia Schouker v. Swarm Industries, Inc. dba Polyswarm, Steven
Bassi, Jr.

TOPICS



motions to dismiss employment discrimination hostile work environment whistleblower

disability discrimination

PRACTICE AREAS

employment law civil rights disability discrimination whistleblower retaliation civil procedure

QUESTIONS PRESENTED

1. Whether the first amended complaint was an impermissible shotgun pleading under Rule 8.

2. Whether Plaintiff plausibly pleaded gender discrimination under Title VII and FEHA.

3. Whether Plaintiff plausibly pleaded FEHA disability discrimination and disability-based harassment.

4. Whether Plaintiff plausibly pleaded gender-based harassment and a hostile work environment under
FEHA.

5. Whether Plaintiff could sue the CEO individually under an alter-ego theory for FEHA harassment.

6. Whether Plaintiff plausibly pleaded failure to prevent discrimination and harassment under FEHA.

7. Whether Plaintiff plausibly pleaded retaliation under FEHA.

8. Whether Plaintiff plausibly pleaded intentional or negligent infliction of emotional distress.

9. Whether Plaintiff plausibly pleaded breach of contract based on the commission arrangement.

10. Whether Plaintiff was entitled to declaratory relief concerning past confidentiality and loyalty
obligations.

11. Whether Plaintiff plausibly pleaded whistleblower retaliation under California Labor Code section
1102.5(b).

HOLDINGS

1. The complaint was not subject to dismissal under Rule 8 because its headings and factual organization
gave Defendants adequate notice of the factual basis for each claim.

2. Plaintiff plausibly alleged gender discrimination under Title VII and FEHA.

3. Plaintiff did not plausibly allege a FEHA-qualifying disability or disability-based hostile work
environment.

4. Plaintiff plausibly alleged gender-based harassment and a hostile work environment against PolySwarm.

5. Plaintiff did not plausibly allege an alter-ego basis for holding CEO Bassi personally liable for the
gender-harassment claim.

6. Plaintiff plausibly alleged a FEHA failure-to-prevent claim because she plausibly alleged underlying
gender discrimination and harassment.

7. Plaintiff failed to plausibly allege causation for FEHA retaliation.

8. Plaintiff failed to plausibly allege intentional or negligent infliction of emotional distress.



9. Plaintiff failed to state a breach-of-contract claim because she continued working after receiving notice
of the reduced commission terms.

10. Plaintiff was not entitled to declaratory relief because the requested declaration concerned alleged past
violations and lacked sufficient immediacy.

11. Plaintiff plausibly alleged whistleblower retaliation under California Labor Code section 1102.5(b).

KEY QUOTATIONS

“Because the complaint does not “deprive[] Defendants from knowing the factual bases of each of the causes
of actions,”” (at 2)

“as long as the employee continued in employment with notice of the new terms, the employee has no action
for breach of contract as a matter of law.” (at 20)

“A declaratory judgment is not a corrective action, and therefore, it should not be used to remedy past
wrongs.” (at 21)

FACTUAL BACKGROUND

Schouker worked for PolySwarm from July 2021 until her termination in August 2024, ultimately serving as
Vice President of Alliance and Strategic Partnership. She alleged that male supervisors subjected her to gender-
based comments, unequal treatment, diminished responsibilities, reduced commissions, and demeaning
assignments, while the company failed to address her complaints. She also alleged health problems and
requested accommodation, but the court found the allegations too vague to establish a FEHA-qualifying
disability. Separately, she reported to the CEO that PolySwarm's DHS-related operations involved Kaspersky
software and potentially violated federal contracting restrictions; shortly thereafter, she alleged a series of
retaliatory actions culminating in her termination.

PROCEDURAL HISTORY

Plaintiff sued her former employer and its CEO, asserting gender and disability discrimination, harassment,
retaliation, failure to prevent discrimination and harassment, emotional-distress torts, breach of contract,
declaratory relief, and California Labor Code whistleblower retaliation. Defendants moved to dismiss. The court
denied dismissal of the gender-discrimination, gender-harassment, failure-to-prevent, and whistleblower-
retaliation claims, and granted dismissal with leave to amend as to the disability, FEHA-retaliation, emotional-
distress, contract, and declaratory-relief claims.

DISPOSITION

other

REMAND INSTRUCTIONS

No remand. The court granted dismissal of Counts Three, Five, Seven, Eight, Nine, Ten, and Eleven with leave
to amend. Any amended complaint attempting to replead those claims was due April 18, 2025; no new



defendants or claims could be added without prior permission. If no amended complaint was filed, the case
would proceed on the surviving claims.
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