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SUMMARY

The Appellate Division, Second Department, reversed orders that sanctioned former counsel for the
defendant in a divorce action and directed her to reimburse the plaintiff's counsel $1,375 in attorneys'
fees. The court held that counsel properly executed and filed a consent to change attorney form under
CPLR 321(b)(1), did not engage in frivolous conduct, and was not given a reasonable opportunity to

be heard before sanctions were imposed.
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QUESTIONS PRESENTED

1. Whether the Supreme Court properly imposed a sanction under 22 NYCRR 130-1.1 against the

defendant's former counsel.

2. Whether the Supreme Court properly ordered the former counsel to reimburse the plaintiff's counsel for

attorneys' fees.

3. Whether former counsel was required to move by order to show cause to be relieved as counsel after
executing a consent to change attorney form under CPLR 321(b)(1).

4. Whether the former counsel received a reasonable opportunity to be heard before costs were imposed.

HOLDINGS

1. The Supreme Court erred in imposing a sanction under 22 NYCRR 130-1.1 and ordering the former

counsel to pay $1,375 in attorneys' fees because the record did not establish frivolous conduct.

2. The Supreme Court erred independently because it did not provide the former counsel a reasonable

opportunity to be heard before directing payment of costs.

KEY QUOTATIONS

“A court does not have the authority to impose a penalty or sanction absent enabling legislation or court rule

authorizing the penalty or sanction” ([*1])
“Here, the record does not reflect that the appellant engaged in frivolous conduct.” ([*2])

“Moreover, the court did not give the appellant a reasonable opportunity to be heard before directing the

payment of costs” ([*2])

FACTUAL BACKGROUND

The parties were scheduled to appear for a continued divorce trial on July 20, 2022. Two days before that
appearance, at the defendant's request, her then counsel, Maryam Jahedi-Perez, executed a consent to change
attorney form with the defendant and newly retained counsel. The fully executed form was filed electronically
and received by the plaintiff's counsel. Despite the change of counsel, the Supreme Court imposed a sanction

and ordered Jahedi-Perez to reimburse the plaintiff's counsel $1,375 for the July 20 appearance.

PROCEDURAL HISTORY

In a divorce action with ancillary relief, the Supreme Court, Kings County, sua sponte sanctioned the defendant's
former counsel on July 20, 2022, and on July 26, 2022, ordered her to pay $1,375 in attorneys' fees to the
plaintiff's counsel. The former counsel appealed by permission.

DISPOSITION

reversed
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