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SUMMARY

The document is a Report and Recommendation and Order addressing Defendants’ motion to dismiss
Richard Allen Smuda’s amended complaint concerning conditions of confinement and medical care at
the Minnesota Sex Offender Program. The court recommends dismissing the § 1983 claim and the
claims against MSOP, while allowing Title II ADA claims against the State of Minnesota and Nancy
Johnston in her official capacity to proceed. The court denies Smuda’s motions for compensatory relief
without prejudice and denies his motion for default judgment with prejudice.
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DISPOSITION other

PROCEDURAL POSTURE Report and recommendation on defendants' Federal Rule of Civil
Procedure 12(b)(1) and 12(b)(6) motion to dismiss, together with
orders resolving plaintiff's motions for compensatory relief, to
preserve monetary and punitive damages relief, and for default
judgment.

STANDARD OF REVIEW A facial Rule 12(b)(1) challenge is evaluated from the pleadings,
accepting well-pleaded factual allegations as true; Rule 12(b)(6)
requires dismissal when the complaint fails to state a facially plausible
claim, with pro se pleadings construed liberally.
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QUESTIONS PRESENTED

1. Whether the Minnesota Sex Offender Program is a suable legal entity.

2. Whether Eleventh Amendment immunity bars Smuda's Title II ADA claim against the State of
Minnesota.

3. Whether Smuda plausibly alleged an ongoing constitutional violation supporting prospective official-
capacity relief under 42 U.S.C. § 1983.

4. Whether Smuda plausibly alleged a Title II ADA claim against the State of Minnesota and Nancy
Johnston in her official capacity based on the alleged failure to replace his CPAP machine.

5. Whether Smuda was entitled to compensatory-relief orders or default judgment based on the timing of
defendants' reply brief.

HOLDINGS

1. The Minnesota Sex Offender Program is not a distinct legal entity capable of being sued and should be
dismissed as a defendant.

2. The motion to dismiss the Title II ADA claims against the State of Minnesota and Nancy Johnston in her
official capacity should be denied because the alleged conduct, if established, would violate both Title II
of the ADA and the Fourteenth Amendment, supporting abrogation of Eleventh Amendment immunity.

3. Smuda did not plausibly allege an ongoing violation of federal law or a need for prospective relief, so
the § 1983 conditions-of-confinement claim against Johnston in her official capacity should be
dismissed with prejudice.

4. Smuda plausibly alleged a Title II ADA claim against the State of Minnesota and Johnston in her official
capacity by alleging that he had a disability, was qualified for CPAP treatment, and was denied that
benefit because defendants failed to replace his confiscated CPAP machine.

5. The motions for compensatory relief and to preserve monetary, compensatory, and punitive damages
were denied without prejudice because damages had not been properly challenged; the motion for
default judgment was denied with prejudice because defendants timely filed their reply and a reply brief
is optional.

KEY QUOTATIONS

“When determining whether sovereign immunity bars a Title II ADA claim such as this, courts consider three
questions: (1) does the conduct alleged violate Title II of the ADA at all; (2) does the conduct alleged also



violate the Fourteenth Amendment; and (3) if the conduct alleged violates the ADA but not the Fourteenth
Amendment, are “the provisions of Title II ‘congruent and proportional’ to the rights that it seeks to
enforce.”” (Analysis § I.B)

“Viewing this evidence and set of allegations in Mr. Smuda’s favor, he qualifies as a person with a disability,
as he suffers from non-positional obstructive sleep apnea.” (Analysis § I.D)

FACTUAL BACKGROUND

Richard Allen Smuda is civilly committed as a sexually dangerous person and sexual psychopathic personality
and is housed at the Minnesota Sex Offender Program. He alleged that MSOP personnel transferred him to a
high-security area, searched and pepper-sprayed him, gave him incorrect medication, exposed him to unsanitary
conditions, and confiscated his CPAP machine. He alleged that he suffers from severe obstructive sleep apnea,
stops breathing frequently during sleep, and needs a CPAP machine, and submitted medical records showing that
MSOP knew of that medical need.

PROCEDURAL HISTORY

After preservice screening under 28 U.S.C. § 1915A(b), the district court dismissed all claims and defendants
except a prospective-relief § 1983 claim against Nancy Johnston in her official capacity and a Title II ADA claim
against the State of Minnesota, Minnesota Sex Offender Program, and Johnston in her official capacity.
Defendants moved to dismiss the remaining claims. The magistrate judge recommended granting the motion in
part and denying it in part, and ordered that plaintiff's compensatory-relief motions be denied without prejudice
and his motion for default judgment be denied with prejudice.
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