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SUMMARY

The Texas First Court of Appeals held that Tracy B. Miles did not establish ineffective assistance of
counsel based on trial counsel’s failure to use a peremptory strike against a prospective juror after
challenges for cause were denied. The court reformed the judgment to delete the finding that Miles
waived his right to appeal and affirmed the judgment as reformed.
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PROCEDURAL POSTURE Miles appealed his murder conviction and forty-year sentence,
challenging trial counsel's failure to use a peremptory strike against a
prospective juror and seeking reformation of the judgment's finding
that he waived his right to appeal.

STANDARD OF REVIEW Ineffective-assistance claims are reviewed under the two-pronged
Strickland standard, requiring proof by a preponderance of the
evidence that counsel performed deficiently and that the deficiency
prejudiced the defense. When the record is silent regarding counsel's
reasons, deficient performance will not be found unless the challenged
conduct was so outrageous that no competent attorney would have
engaged in it. An appellate court may reform a judgment when the
record contains the necessary information to make it speak the truth.
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QUESTIONS PRESENTED

1. Whether trial counsel rendered ineffective assistance by failing to use a peremptory strike against Juror
No. 2 after the trial court denied challenges for cause, thereby failing to preserve appellate review of the
denial.

2. Whether the appellate court should reform the judgment to delete the finding that Miles waived his right
to appeal.

HOLDINGS

1. Miles failed to establish deficient performance under Strickland because the record was silent about
counsel's reasons for not using a peremptory strike against Juror No. 2, and that decision was not so
outrageous that no competent attorney would have made it.

2. The judgment should be reformed to delete the special finding stating, 'APPEAL WAIVED. NO
PERMISSION TO APPEAL GRANTED,' because the record showed that Miles did not waive his right
to appeal.

KEY QUOTATIONS

“As the Court of Criminal Appeals recognized in Morales, valid strategic reasons exist for not using a
peremptory strike against a prospective juror after a trial court has denied a challenge for cause.” (11)

“We reform the trial court’s judgment by deleting the special finding stating “APPEAL WAIVED. NO
PERMISSION TO APPEAL GRANTED.” We affirm the judgment as reformed.” (13)

FACTUAL BACKGROUND

Miles was convicted by a jury of murdering Deon Kelly. During voir dire, Juror No. 2 stated that he could not
consider the minimum punishment for murder, and the trial court denied Miles's challenges for cause. Counsel
did not use a peremptory strike against Juror No. 2, who served on the jury, and the jury later assessed a forty-
year sentence after finding two felony enhancements true. The written judgment incorrectly stated that Miles
waived his right to appeal, while the trial court's certification and the rest of the record showed that he retained
that right.

PROCEDURAL HISTORY

A jury found Miles guilty of murder, found two felony enhancement paragraphs true, and assessed forty years'
confinement. The trial court initially failed to pronounce sentence orally in Miles's presence; after abatement and
a supplemental record showing that the sentence was properly pronounced, the appellate court reinstated the
appeal. The court overruled the ineffective-assistance issue, sustained the request to correct the appeal-waiver
finding, reformed the judgment, and affirmed it as reformed.
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