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SUMMARY

The Supreme Court of Florida affirmed the summary dismissal of Troy Merck, Jr.’s third successive

postconviction motion. The court held that the record conclusively refuted Merck’s claim under

McCoy v. Louisiana because trial counsel had not conceded his guilt by advancing a voluntary-

intoxication defense.
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QUESTIONS PRESENTED



1. Whether the circuit court properly summarily dismissed Merck's third successive postconviction motion
alleging that trial counsel violated McCoy v. Louisiana by conceding guilt over Merck's asserted
objective of maintaining actual innocence.

2. Whether the Supreme Court needed to decide whether Merck's successive motion was timely under
Florida Rule of Criminal Procedure 3.851(d)(2)(B).

HOLDINGS

1. Summary dismissal was proper because the record conclusively refuted Merck's allegation that trial

counsel conceded his guilt when presenting the voluntary-intoxication theory.

KEY QUOTATIONS

“Trial counsel’s concession of the defendant’s guilt is central to McCoy.” (-3-)

“In Merck’s case, as we have previously held, trial counsel “never admitted Merck’s guilt in advancing the

intoxication theory.”” (-3-)

“Because the record conclusively establishes that Merck is not entitled to relief, we affirm the circuit court’s
order.” (-3-)

FACTUAL BACKGROUND

Merck was convicted of first-degree murder in 1993 and ultimately received a death sentence after three penalty
phases. In his third successive postconviction motion, he alleged that appointed trial counsel violated his Sixth
Amendment rights by refusing to pursue Merck's asserted objective of actual innocence and instead arguing
voluntary intoxication, which Merck characterized as a concession of guilt. The Supreme Court concluded that
the trial record conclusively established that counsel never admitted Merck's guilt in advancing the intoxication

theory.

PROCEDURAL HISTORY

Merck was convicted of first-degree murder and sentenced to death after three penalty phases. The Florida
Supreme Court affirmed his conviction and sentence-related proceedings, affirmed the denial of his initial
postconviction motion and habeas petition, and affirmed the denial of his first successive postconviction motion.
Merck then filed a third successive motion asserting that trial counsel violated the Sixth Amendment under
McCoy v. Louisiana by conceding guilt while Merck maintained an actual-innocence defense. The circuit court
summarily dismissed the motion as untimely, and the Supreme Court of Florida affirmed on the alternative
ground that the record conclusively refuted the alleged concession of guilt.

DISPOSITION

affirmed
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