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SUMMARY

The Nebraska Supreme Court affirmed Mary Rose Fernandez’s conviction and sentence for theft by

deception. The court held that the jury could determine the value of stolen property by unanimously

selecting a statutory value range rather than a specific dollar amount, and that the supplemental

instruction and amended verdict form were not prejudicial. The court also concluded that Fernandez’s

ineffective-assistance assignment failed to specifically allege deficient performance.
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Mary Rose Fernandez appealed directly from her conviction and
sentence for theft by deception, challenging a supplemental jury
instruction and amended verdict form permitting the jury to determine
property value by range, and alleging ineffective assistance of trial

counsel.

The correctness of jury instructions and whether an ineffective-
assistance claim may be resolved on direct appeal are questions of law
reviewed independently. An appellant challenging a jury instruction
bears the burden of showing prejudice or an adverse effect on a
substantial right. A fact finder's valuation of property in a theft case is
reviewed for clear error. Assignments of error must be both

specifically assigned and specifically argued.
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QUESTIONS PRESENTED

1. Whether the district court erred by giving a supplemental instruction and amended verdict form
permitting the jury to determine the value of stolen property by statutory range rather than requiring

agreement on a specific dollar amount.

2. Whether the supplemental instruction and amended verdict form violated Fernandez's constitutional

right to a unanimous jury verdict.
3. Whether the jury's valuation of the stolen property was clearly erroneous.

4. Whether Fernandez sufficiently assigned and argued ineffective assistance of trial counsel on direct
appeal.

HOLDINGS

1. A theft conviction does not require the jury to agree on a specific dollar amount. The State must prove
and the jury must find that the property had some value to support a theft conviction, and a value within
the statutory range must be found to grade the offense above a Class II misdemeanor. Therefore, the
supplemental instruction and amended verdict form allowing a unanimous range determination were

legally permissible.

2. The supplemental instruction and amended verdict form did not violate Fernandez's constitutional right
to a unanimous jury verdict because the instructions required unanimity as to guilt and the selected value

range, and the record showed that the jury reached a unanimous verdict.

3. The jury's finding that the stolen property was worth between $1,500 and $4,999.99 was not clearly
eIToneous.

4. Fernandez's ineffective-assistance assignment of error was insufficient because it did not specifically
allege deficient performance; the court would not search the remainder of the brief for the required

specificity.

KEY QUOTATIONS

“The statute does not require that proof of a specific value must be presented in order for the conviction to be
sustained, although the State must prove the specific value of the stolen property at the time of the theft
beyond a reasonable doubt in order to obtain a conviction for any offense greater than a Class 11

misdemeanor.” (755)

“We understand § 28-518(8) and the foregoing cases interpreting that subsection to require the State to prove
and the jury to find only that the property at issue had some value in order to convict Fernandez of a theft
offense.” (757)



FACTUAL BACKGROUND

While Fernandez's sister was in a coma, Fernandez used her sister's debit card for purchases and ATM
withdrawals totaling more than $2,000, and she admitted withdrawing $2,900 from the account. The State
introduced the sister's bank statement, surveillance videos, photographs, and witness testimony linking
Fernandez to the transactions. Fernandez claimed she had permission to use the card and returned the cash, but
her sister denied giving permission and did not find the money in her purse. The jury found the property value
fell between $1,500 and $4,999.99.

PROCEDURAL HISTORY

The State charged Fernandez with theft by deception involving property valued at $1,500 or more but less than
$5,000. After a jury trial, the district court gave a supplemental instruction and amended verdict form allowing
the jury to select a value range if it could not agree on an exact value. The jury found Fernandez guilty and
selected the $1,500-to-$4,999.99 range; the district court imposed a 14-month sentence. The Nebraska Supreme

Court moved the timely appeal to its docket and affirmed.
DISPOSITION

affirmed
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