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SUMMARY

The Mississippi Supreme Court affirmed a chancery court order changing a child's surname to that of

her adjudicated biological father. The court held that the mother abandoned her challenge to the name

change by failing to pursue her motion and was procedurally barred from raising a constitutional

challenge to Mississippi Code section 93-9-9(1) for the first time on appeal.
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Powers appealed from a judgment of the Newton County Chancery
Court concerning paternity and the change of her child's surname. The
Mississippi Supreme Court affirmed, holding that Powers abandoned
her challenge to the name change and procedurally barred her

constitutional challenge to the governing statute.

Factual findings of a chancellor are reviewed for substantial evidence
and will not be disturbed absent an abuse of discretion, manifest error,
clear error, or application of an erroneous legal standard. Questions of

law are reviewed de novo.
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QUESTIONS PRESENTED

1. Whether the chancellor abused his discretion by finding that Powers abandoned her motion challenging

the change of Rachel's surname.

2. Whether Powers was procedurally barred from raising for the first time on appeal her due process and

equal protection challenge to Mississippi Code section 93-9-9(1).

HOLDINGS

1. The chancellor did not abuse his discretion in finding that Powers abandoned her motion to alter or
amend the order changing Rachel's surname because she failed to notice the motion, set it for hearing, or

otherwise pursue it for nearly three years.

2. Powers was procedurally barred from raising for the first time on appeal her constitutional challenge to
Mississippi Code section 93-9-9(1), both because constitutional errors generally must be raised in the
trial court and because she failed to provide the Attorney General the notice required by Mississippi
Rule of Civil Procedure 24(d).

KEY QUOTATIONS

“We find that the facts support the chancellor's finding that Powers abandoned her claim; therefore, his

decision was not an abuse of discretion.” (752)

“Hence, Powers is procedurally barred from raising her constitutional challenge to Miss.Code Ann. § 93-9-
9(1) for the first time on appeal.” (755)

“Accordingly, we affirm the judgment of the Newton County Chancery Court.” (755)

FACTUAL BACKGROUND

Rachel Caitlin McDonald was born out of wedlock to Jessica Powers. Paternity testing established Eric Tiebauer
as Rachel's biological father, after which Tiebauer sought and obtained an order changing Rachel's surname to
McDonald Tiebauer. Powers objected and filed a motion to alter or amend, but she did not set the motion for
hearing or otherwise pursue it for almost three years. She first raised her constitutional challenge to Mississippi
Code section 93-9-9(1) on appeal.

PROCEDURAL HISTORY

After paternity testing established Tiebauer as Rachel's biological father, the chancery court entered an order
changing Rachel's surname to McDonald Tiebauer. Powers filed a motion to alter or amend the judgment but
took no action to prosecute it for nearly three years. At the later final hearing, the chancellor deemed the motion

abandoned and rejected Powers's constitutional challenge as procedurally barred; Powers appealed.
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