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SUMMARY

The Delaware Superior Court reverses, without prejudice, an Industrial Accident Board decision
concerning the termination of Luis Franceschi-Rodriguez’s temporary total disability benefits. The
court holds that the record established prima facie displaced-worker status based on his injury-related
sedentary restrictions, Spanish-language barrier, and lack of transferable skills in the Delaware labor
market. The court further concludes that the employer’s labor-market survey did not identify suitable

employment within his restrictions.
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QUESTIONS PRESENTED

1. Whether the Industrial Accident Board erred in finding that Franceschi-Rodriguez was not a prima facie

displaced worker.

2. Whether substantial evidence supported the Board's determination that Franceschi-Rodriguez's
education and prior work experience made him employable outside general labor despite his physical

restrictions and English-language barrier.

3. Whether Perdue established available employment opportunities and earning capacity within

Franceschi-Rodriguez's actual physical and vocational restrictions.

HOLDINGS

1. A language barrier alone is insufficient to establish that an employee is prima facie displaced, but it is a
relevant factor that must be considered together with the employee's physical injury, age, education,

background, occupational experience, and the availability of suitable work.

2. Franceschi-Rodriguez established prima facie displacement by proving that he was effectively an

unskilled general laborer who could no longer perform general labor because of his compensable injury.

3. The Board's conclusion that Franceschi-Rodriguez was not prima facie displaced was not supported by

substantial evidence and had to be reversed.

4. Perdue failed to establish available employment opportunities and earning capacity within Franceschi-

Rodriguez's actual physical, language, and vocational restrictions.

KEY QUOTATIONS

“The primary issue the parties seek to have this court address is focused on Franceschi-Rodriguez’s language
barrier. This court agrees with the Board’s finding that a language barrier alone is not sufficient to prove an
employee is prima facie displaced.” (13)

“After Perdue met its initial burden—which is undisputed—the record shows that Franceschi-Rodriguez met
his burden of proving he is a prima facie displaced worker by establishing he is unskilled and can no longer

work in general labor because of his injury.” (14)

“A showing of physical ability to perform certain appropriate jobs and general availability of such jobs is, in
this Court’s opinion, an insufficient showing of the availability of said jobs to a particular claimant and that a
showing of this latter factor is necessary to satisfy the burden of proving that total disability has terminated.”
(21)

FACTUAL BACKGROUND

Franceschi-Rodriguez, a Spanish-speaking native of Puerto Rico, sustained compensable right upper-extremity
injuries while repeatedly lifting approximately fifty-nine-pound chicken boxes at Perdue. After surgery, he was

released to permanent sedentary work with restrictions against overhead use of his right arm and lifting, pulling,



or pushing more than ten pounds. His Puerto Rican respiratory-therapy education and certification could not

transfer to Delaware without additional English-language education and testing, and a labor-market survey

identified no suitable job within his actual restrictions and language capabilities.

PROCEDURAL HISTORY

Perdue petitioned the Industrial Accident Board to terminate Franceschi-Rodriguez's temporary total disability

benefits, asserting that he was physically able to work. After a hearing, the Board found that he was not prima

facie or actually displaced, but awarded partial disability at the total-disability rate because Perdue had not

established his earning capacity within his restrictions. Franceschi-Rodriguez timely appealed to the Superior

Court, which reversed the Board's decision without prejudice.

DISPOSITION

reversed

REMAND INSTRUCTIONS

No remand was ordered. The reversal was without prejudice, allowing Perdue to file a new petition for review

based on contemporaneous employment opportunities if it chooses to do so.
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