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SUMMARY

The Supreme Court of Georgia affirmed Derek Horne's convictions for malice murder and related
offenses arising from an armed robbery and fatal shooting. The court held that the evidence was
sufficient, rejected Horne's ineffective-assistance, gang-affiliation, and independent-act evidentiary
claims, and found a Confrontation Clause violation from the prosecutor's leading questions to an
immunized co-indictee who refused to testify. The constitutional error was deemed harmless beyond a

reasonable doubt.
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QUESTIONS PRESENTED

1. Whether the evidence was sufficient to support Horne's convictions despite his claim that it was

circumstantial and failed to exclude every reasonable hypothesis other than guilt.

2. Whether trial counsel rendered ineffective assistance by failing to seek severance of certain charges,

failing to present alibi evidence, and failing to move to suppress evidence seized from Horne's residence.

3. Whether the trial court abused its discretion by admitting writings associated with gang activity to show

intent, state of mind, and use of the weapon.

4. Whether the trial court abused its discretion by admitting evidence of a prior armed robbery as an

independent act and as proof of theft by receiving stolen property.

5. Whether the prosecutor's leading questions to an immune co-indictee who refused to testify violated
Horne's Sixth Amendment right of confrontation and, if so, whether the error was harmless beyond a
reasonable doubt.

HOLDINGS

1. The evidence was sufficient to enable a rational trier of fact to find Horne guilty beyond a reasonable
doubt of the charged crimes.

2. Horne failed to establish constitutionally ineffective assistance of trial counsel.

3. The trial court did not abuse its discretion by admitting writings seized from Horne's jail cell and

residence as relevant evidence of the weapon's use, the manner of the shooting, intent, and state of mind.

4. The trial court did not abuse its discretion by admitting evidence of Horne's prior armed robbery as

independent-act evidence and as proof of the charged theft-by-receiving offense.

5. The prosecutor's leading questions to Hill, an immune co-indictee who refused to testify, violated

Horne's Sixth Amendment right of confrontation, but the violation was harmless beyond a reasonable
doubt.
KEY QUOTATIONS

“the undeniable effect of this prosecutorial procedure was to place before the jury, through the questions
asked, the content of [the witness'] statement to the police, and the clear inference [of the defendant's guilt].”
(at 667)

“While the prosecutor's questioning of Hill was clearly impermissible, it was not evidence and it added
nothing of material value that had not otherwise been properly presented to the jury.” (at 668)

FACTUAL BACKGROUND

Horne and co-indictee Charles Hill robbed a Church's Fried Chicken store while armed and wearing masks.
During the escape, Horne pursued employee Sean Abraham, held a gun to his head, forced him to his knees, and



shot him; Horne then took Abraham's cellular phone. An eyewitness identified Horne, and police later seized
clothing consistent with the perpetrators' clothing, drugs, and property connected to another robbery from
Horne's residence. At trial, Hill, who had received immunity, refused to answer the prosecutor's questions,

including 117 leading questions recounting Hill's alleged statements implicating Horne.

PROCEDURAL HISTORY

Horne was convicted by a jury of malice murder and numerous other offenses arising from an armed robbery
and fatal shooting. The trial court denied his amended motion for new trial. Horne appealed, challenging the
sufficiency of the evidence, the effectiveness of trial counsel, the admission of writings and independent-act
evidence, and the prosecutor's questioning of an immune co-indictee who refused to testify.

DISPOSITION

affirmed
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