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SUMMARY

The Appellate Division, Second Department, reversed an order that granted Con-Kel Landscaping,
Inc. leave to reargue its summary judgment motion and, upon reargument, dismissed the claims
against it. The court held that Con-Kel improperly raised for the first time on reargument an argument

concerning the plaintiff's preclusion from testifying at trial.
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DISPOSITION reversed

PROCEDURAL POSTURE The plaintiff appealed from an order that granted Con-Kel

Landscaping, Inc. leave to reargue its prior summary judgment motion
and, upon reargument, granted summary judgment dismissing the

amended complaint against Con-Kel.
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QUESTIONS PRESENTED

1. Whether Con-Kel could obtain leave to reargue its prior summary judgment motion by relying on the

plaintiff's alleged preclusion from testifying when that argument was not raised in the original motion.

2. Whether the Supreme Court properly granted reargument and summary judgment based on an argument

first presented in the motion for leave to reargue.

HOLDINGS

1. A motion for leave to reargue may not be used to present a new theory or an argument different from
those originally asserted. Because Con-Kel did not raise the plaintiff's alleged preclusion from testifying

in its original summary judgment motion, it improperly raised that argument for the first time on
reargument.

KEY QUOTATIONS

“It is well settled that a motion to reargue is not available to advance a new theory or liability, or to present
arguments different from those originally asserted” ([*2])

FACTUAL BACKGROUND

In January 2016, Carmen Mosca, a security guard, allegedly slipped on black ice in an underground parking
garage where she was working. She sued, among others, Con-Kel Landscaping, Inc., the building's snow-
removal contractor. The action involved outstanding discovery and a prior order warning that Mosca could be
precluded from testifying if she failed to comply.

PROCEDURAL HISTORY

The Supreme Court directed the plaintiff to provide outstanding discovery and warned that noncompliance could
preclude her from testifying at trial. Con-Kel later moved for summary judgment, which the Supreme Court
denied without prejudice to renewal after discovery. Rather than seek renewal, Con-Kel moved for leave to
reargue based in part on the plaintiff's alleged preclusion from testifying; the Supreme Court granted reargument

and summary judgment, and the plaintiff appealed.

DISPOSITION

reversed
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