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SUMMARY

The Texas First Court of Appeals affirmed the denial of a motion to dismiss health care liability claims
against Townsen Memorial Hospital and a nurse under Texas Civil Practice and Remedies Code
section 74.351. The court held that the neurosurgeon’s expert report adequately established his
qualifications, the applicable nursing standard of care, breach, and causation sufficiently to constitute a
good-faith effort at the early litigation stage. The opinion also addresses challenges to the report’s
applicability to the nurse and the evidentiary limitations of reviewing only the report’s four corners.
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DISPOSITION affirmed

PROCEDURAL POSTURE Interlocutory appeal from the denial of a motion to dismiss health care
liability claims based on alleged deficiencies in an expert report under
Texas Civil Practice and Remedies Code section 74.351.

STANDARD OF REVIEW The denial of a motion to dismiss based on the adequacy of a health
care liability expert report is reviewed for abuse of discretion. The
appellate court considers only the information within the four corners
of the report, and close calls go to the trial court.

PRECEDENTIAL VALUE Published opinion; the text identifies the decision as a memorandum
opinion.
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QUESTIONS PRESENTED

1. Whether Dr. Mullin was qualified under Texas Civil Practice and Remedies Code section 74.402 to
provide an expert opinion concerning the standard of care applicable to Townsen and its nurses.

2. Whether Dr. Mullin's amended expert report adequately stated the applicable standard of care and
alleged breach.

3. Whether the amended expert report adequately explained causation.

4. Whether the amended report implicated Markus Baloney's conduct even though it did not identify him
by name, and whether Baloney waived objections by failing to timely object.

5. Whether the appeal was frivolous and warranted damages under Texas Rule of Appellate Procedure 45.

HOLDINGS

1. Dr. Mullin was qualified to render an expert opinion on the standard of care applicable to Townsen and
its nursing staff because his report established his extensive neurosurgical experience and his regular
supervision, direction, and collaboration with nurses in postoperative care of patients who underwent
comparable spinal procedures.

2. The amended expert report adequately addressed the standard of care and breach because it identified
the postoperative evaluations, documentation, physician reporting, and chain-of-command actions that
the nursing staff allegedly should have performed but did not.

3. The amended expert report adequately addressed causation because it explained that timely nursing
identification and reporting of Wheeler's neurological symptoms would have led to physician evaluation
and surgical intervention, preventing the development or progression of cauda equina syndrome.

4. The amended report implicated Baloney even though it did not name him because it addressed the
conduct of the nursing staff, and Baloney waived any objection to the report by failing to object within
twenty-one days of service of the report or his answer.

5. The appeal was not frivolous, and the court declined to award damages under Texas Rule of Appellate
Procedure 45.

KEY QUOTATIONS



“This is a “modest requirement at this early stage of litigation.”” (p. 6)

“We review a trial court’s decision to deny a motion to dismiss based on the adequacy of an expert report for
an abuse of discretion.” (p. 7)

“A health care liability claimant is not required “to present evidence in the report as if it were actually
litigating the merits.”” (p. 18)

“The report merely needed to provide a straightforward link between the alleged breach of the standard of
care and the injuries.” (p. 23)

“Although we conclude that Townsen and Baloney’s appellate arguments are not meritorious, their arguments
have not crossed the line into the territory of the frivolous.” (p. 26)

FACTUAL BACKGROUND

After a car accident, Cedric Wheeler underwent lumbar spinal surgery at Townsen Memorial Hospital in late
2020. Following discharge, he experienced bladder-control problems and difficulty ambulating; subsequent
evaluation revealed severe lumbar stenosis and disc bulges, and Dr. Bradford Mullin diagnosed modified cauda
equina syndrome and performed additional surgery. Mullin attributed Wheeler's condition to nursing failures to
assess, document, and report postoperative neurological symptoms and to invoke the chain of command before
discharge.

PROCEDURAL HISTORY

Wheeler sued Townsen and other defendants after developing cauda equina syndrome and related injuries
following spinal surgery. The trial court initially sustained objections to Dr. Mullin's expert report but granted
Wheeler a thirty-day extension to cure deficiencies; it later overruled renewed objections to the amended report.
After Baloney was added as a defendant, Townsen and Baloney moved to dismiss, reasserting challenges to the
report and arguing that it was no report as to Baloney. The trial court denied the motion to dismiss and declined
Wheeler's request for sanctions. The court of appeals affirmed.

DISPOSITION

affirmed
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