UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

Daniel Smith v. Ochsner Health System

No. 18-31264, United States Court of Appeals for the Fifth Circuit (April 17, 2020)

SUMMARY

**Key Legal Topics:** FLSA overtime exemption; highly compensated employee (HCE) exemption;
administrative exemption; procurement as exempt duty; waiver of arguments on appeal. **Holding:**
The Fifth Circuit affirmed summary judgment for the employer, holding that an organ procurement
coordinator earning over $120,000 was exempt from overtime under the HCE exemption because he
customarily and regularly performed procurement duties directly related to the employer’s business
operations, even without exercising significant discretion. The court also held that the employee

waived his argument that his work was primarily manual by failing to raise it in district court.
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QUESTIONS PRESENTED

1. Whether Smith customarily and regularly performed exempt duties under the highly compensated
employee exemption.

2. Whether Smith primarily performed non-manual work.
3. Whether Smith's work was directly related to Ochsner's general business operations.

4. Whether Smith waived the argument that his work was primarily manual by failing to raise it in district

court.

HOLDINGS

1. Smith was exempt as a highly compensated employee because he customarily and regularly performed
procurement duties, which are directly related to management or general business operations, and he

waived the argument that his work was primarily manual.

KEY QUOTATIONS

“Customarily and regularly means a frequency that must be greater than occasional but which, of course,
may be less than constant. Tasks or work performed customarily and reqularly includes work normally and

recurrently performed every workweek; it does not include isolated or one-time tasks.” (at 11)
“Courts are to interpret them by giving a fair reading, neither a broad nor a narrow one.” (at 4)

“Work directly related to management or general business operations includes, but is not limited to, work in
functional areas such as tax; finance; accounting; budgeting; auditing; insurance; quality control;
purchasing; procurement; advertising; marketing; research; safety and health; personnel management;
human resources; employee benefits; labor relations; public relations, government relations; computer
network, internet and database administration; legal and regulatory compliance; and similar activities.” (at
8)

FACTUAL BACKGROUND

Daniel Smith was employed as an organ procurement coordinator at Ochsner Health System from 2001 to 2017.
He had no high school diploma or advanced degrees. His duties included responding to organ donation calls,
evaluating donor medical histories, verifying consent, communicating with surgeons, arranging organ
transportation, and completing reports. From 2014 to 2017, his annual salary exceeded $120,000. Smith sued for

overtime pay under the FLSA, claiming he was not exempt.

PROCEDURAL HISTORY

Smith sued Ochsner for unpaid overtime under the FLSA. Ochsner moved for summary judgment on the
affirmative defense that Smith was exempt as a highly compensated administrative employee. The district court

granted summary judgment. Smith appealed.

DISPOSITION



affirmed
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