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SUMMARY

This is an order from the United States Bankruptcy Court for the District of Colorado addressing the
Chapter 7 trustee’s motion for partial summary judgment in an adversary proceeding arising from the
bankruptcy of MER Worldwide Moving Systems LLC. The trustee sought to avoid alleged preferential
transfers and obtain judgment on an aiding-and-abetting fraudulent-transfer claim involving rent
payments and the sale of substantially all of the debtor’s assets. The court discusses summary-
judgment procedure, the defendants’ failure to properly controvert material facts, and the elements of
preference avoidance under 11 U.S.C. § 547.
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PROCEDURAL POSTURE The Chapter 7 trustee moved for partial summary judgment in an
adversary proceeding on a preference-avoidance claim under 11
U.S.C. § 547 and an aiding-and-abetting fraudulent-transfer claim. The
Buchholtz defendants opposed the motion and asserted an ordinary-
course defense.

STANDARD OF REVIEW Summary judgment is proper under Federal Rule of Civil Procedure
56 when there is no genuine dispute as to any material fact and the
movant is entitled to judgment as a matter of law. The court views the



record and draws reasonable inferences in favor of the nonmovant, but
unsupported conclusory assertions and arguments of counsel do not
create a genuine factual dispute.

PRECEDENTIAL VALUE Unknown; bankruptcy court order with no stated precedential
designation
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QUESTIONS PRESENTED

1. Whether the trustee was entitled to summary judgment on the § 547(b) preference claim as to the
February 2023 and April 2023 rent payments and the $57,500 down payment.

2. Whether genuine disputes of material fact precluded summary judgment on the § 547(b) preference
claim as to the September 2022 through January 2023 rent payments.

3. Whether the Buchholtz defendants waived or established the ordinary-course defense under § 547(c)(2).

4. Whether the trustee was entitled to summary judgment on the aiding-and-abetting fraudulent-transfer
claim.

5. Whether the debtor was insolvent as of February 10, 2023.

HOLDINGS

1. A party opposing summary judgment cannot create a genuine dispute by merely labeling facts untrue or
by presenting unsupported factual assertions. Under Rule 56(e) and Local Bankruptcy Rule 7056-1(d),
the court may deem properly supported facts undisputed when the nonmovant fails to properly
controvert them, but it must still determine whether the undisputed facts establish entitlement to
judgment as a matter of law.

2. The trustee established all required elements of § 547(b) as to the February 2023 rent payment of
$16,900, the April 2023 rent payment of $45,000, and the $57,500 down payment paid to TLC on March
20, 2023; summary judgment was therefore granted as to those transfers.

3. Summary judgment was denied as to the five rent payments totaling $62,500 because genuine disputes
remained regarding whether the payments were made on account of antecedent debts and whether the
debtor was insolvent when those payments were made.

4. The ordinary-course defense was not waived merely because it was first raised in opposition to summary
judgment, because the trustee showed no prejudice or unfair surprise. Nevertheless, the Buchholtz
defendants were not entitled to the defense because they offered no competent evidence establishing its
elements.



5. Summary judgment was denied on the trustee's aiding-and-abetting fraudulent-transfer claim because
disputed issues of material fact concerning whether the underlying transfers were fraudulent also created
disputes concerning the Buchholtz defendants' awareness of the alleged wrongful conduct.

6. The debtor was insolvent as of February 10, 2023.

KEY QUOTATIONS

“a court may award summary judgment only when there is no genuine dispute as to any material issue of fact
to be tried, and the movant is entitled to judgment as a matter of law.” (Summary Judgment Standard)

“Current rent payments are not on account of an antecedent debt; late rent payments are on account of an
antecedent debt.” (Analysis, Preference Claim § 547)

“Pursuant to Rule 56(g), the Court finds that the Debtor was insolvent as of February 10, 2023.” (Conclusion
¶ 6)

FACTUAL BACKGROUND

World Wide Moving Systems LLC operated a moving and storage business and filed Chapter 7 bankruptcy after
a state-court jury verdict and judgment exceeding $1.5 million. Before bankruptcy, the debtor sold substantially
all of its assets to Seevers Transfer & Storage, LLC under an asset-purchase agreement, receiving a cash
payment that was directed to Buchholtz TLC Commercial LLC and a long-term promissory note whose present
value was substantially below its face amount. The debtor also made rent payments to TLC, including payments
for February and April 2023 and earlier monthly payments. The trustee sought to avoid the rent and down-
payment transfers as preferences and alleged that the Buchholtz defendants aided and abetted fraudulent
transfers of the debtor's assets and Department of Defense revenue.

PROCEDURAL HISTORY

The debtor filed Chapter 7 bankruptcy on September 15, 2023. The trustee commenced this adversary
proceeding against the defendants, and Seevers and Seevers Transfer & Storage, LLC failed to appear; the court
entered a default judgment against them on the fraudulent-transfer claim on August 22, 2024. The trustee then
sought partial summary judgment against the Buchholtz defendants on preference and aiding-and-abetting
claims. The court granted the motion in part as to specified transfers and the ordinary-course defense, denied it
as to other preference payments and the aiding-and-abetting claim, and found the debtor insolvent as of February
10, 2023.

DISPOSITION

other

REMAND INSTRUCTIONS

No remand was ordered. The court directed that a status and scheduling conference would be set by separate
order, and the unresolved preference issues were left for trial.
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