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SUMMARY

The Nebraska Supreme Court reviewed a Tax Equalization and Review Commission decision
affirming increased 2012 taxable valuations for Donald V. Cain’s agricultural property. The court held
that Cain’s due process rights were not violated by the lack of additional oral argument, but concluded
that the Commission’s valuation decision was erroneous on the record. The court reversed and
remanded with directions to sustain Cain’s property valuation protests for the 2012 tax year.
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QUESTIONS PRESENTED

1. Whether TERC violated Cain's procedural due process rights by refusing to permit additional oral
argument after remand.

2. Whether Cain waived any due process right to a new evidentiary hearing before a successor TERC
commissioner.

3. Whether TERC erred by affirming the assessor's 2012 valuation of Cain's irrigated grassland as irrigated
cropland.

4. Whether the assessor's valuation was grossly excessive and the result of arbitrary or unreasonable action
under Nebraska property-tax law.

5. Whether the presumption that the assessor acted properly disappeared after Cain presented competent
contrary evidence.

HOLDINGS

1. Due process does not establish a freestanding right to oral argument in an administrative valuation
proceeding. Cain's asserted right to argue how the preponderance standard applied to the existing record
was not a constitutional requirement.

2. Cain waived the due process protection recognized for a successor judge or commissioner who did not
hear conflicting live evidence because he did not request a new evidentiary hearing and instead asserted
only a right to make legal argument.

3. The presumption that the assessor faithfully performed official duties and relied on sufficient competent
evidence disappears when the taxpayer presents competent evidence to the contrary; the presumption is
not evidence to be weighed after it disappears.

4. Cain proved by a preponderance of the evidence that the assessor's valuation of his irrigated grassland
was grossly excessive and resulted from arbitrary or unreasonable action rather than a mere error in
judgment.

5. The regulatory definition of irrigated cropland was a nonbinding guideline rather than a mandatory
command because it merely aided the agency's decision and conferred no procedural benefit on Cain.

KEY QUOTATIONS

“Due process does not guarantee an individual any particular form of state procedure.” (841)

“We have not recognized oral argument as a freestanding procedural due process right.” (842)

“A presumption is not evidence and should never be placed in the scale to be weighed as evidence.” (851)

“This type of agency rule is merely an aid, and not a command.” (853)

FACTUAL BACKGROUND



Donald Cain owned 1,093.93 acres of agricultural land in Custer County used exclusively for cattle production
and grazing, including approximately 756 acres of irrigated native grassland on Valentine sand and rolling,
highly erodible terrain. For 2012, the county assessor reclassified Cain's irrigated grassland as irrigated cropland
and increased the property's assessed value from $734,968 to $1,834,925, despite no improvements to the
property. Cain and a certified appraiser presented evidence that the land was unsuitable for row-crop production
and was worth substantially less than comparable irrigated cropland. The assessor acknowledged that the
property had previously received adjustments for irrigated grassland and that the valuation could fall between
the values assigned to lower-valued market areas.

PROCEDURAL HISTORY

Because Cain was not timely notified of the increased assessments, he did not receive an evidentiary hearing
before the Custer County Board of Equalization and petitioned the Nebraska Tax Equalization and Review
Commission to determine the actual value of his property under Neb. Rev. Stat. § 77-1507.01. In an earlier
appeal, the Nebraska Supreme Court reversed and remanded with directions that TERC reconsider the protests
using the preponderance-of-the-evidence standard. On remand, TERC reconsidered the record without an
additional hearing, reduced the valuation for three parcels because of clerical errors, and affirmed the valuations
for the remaining parcels. The Nebraska Supreme Court reversed and remanded with directions to value the
property at $870 per acre, totaling $951,719.10.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

TERC was directed to direct the assessor to set the valuation of Cain's property for the 2012 tax year at $870 per
acre, for a total valuation of $951,719.10, and taxes for that year were to be determined and paid on that amount.
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