NEBRASKA SUPREME COURT

Goes v. Vogler

304 Neb. 848 (2020) - No. Nos. S-18-1201, S-18-1203 - Decided January 17, 2020

SUMMARY

The Nebraska Supreme Court affirmed judgments arising from the construction of the Voglers’ home.

The court held that the parties’ agreement was a cost-plus contract, that the Voglers breached the

contract by failing to make required draw payments, and that the contractor and subcontractors were

entitled to recover unpaid amounts. The court also declined to impose additional fiduciary duties on a

contractor under a cost-plus contract absent contractual language or other legal requirements.
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The Voglers appealed consolidated district court judgments awarding
damages to the general contractor and subcontractors on contract
claims and construction-lien claims arising from construction of a

residence.

Construction-lien foreclosure is an equitable action reviewed de novo
on the record, with possible weight given to the trial judge's credibility
determinations when credible evidence conflicts on a material issue. A

suit for damages arising from breach of contract is an action at law.
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QUESTIONS PRESENTED
1. Whether the construction agreement was a cost-plus contract or a fixed-price contract.
2. Whether the Voglers or Shelton committed the first material breach of the construction contract.

3. Whether Shelton had a fiduciary or other additional legal duty under the cost-plus contract to provide

extensive accounting information or to prevent cost overruns.

4. Whether Goes was entitled to recover under its construction lien and contract claim despite the Voglers'
assertion that they had paid the prime contract price.

HOLDINGS
1. The agreement was a cost-plus contract, not a fixed-price contract.

2. The Voglers committed the first material breach by failing to make the draw payments required by the

contract; Shelton did not first breach the agreement.

3. A contractor does not have a fiduciary duty under a cost-plus contract as a matter of law beyond

obligations imposed by law and the parties' contract.

4. Goes was entitled to recover the unpaid amount awarded by the district court because the Voglers had

not established that they had paid the applicable prime contract price.

KEY QUOTATIONS

“However, other than those already required by law and by the parties’ contracts, we decline to impose

further fiduciary duties on contractors as a matter of law.” (856)

“We determine that the district court did not err when it found that the contract was a cost-plus contract and
that the Voglers breached their contract with Shelton when they failed to pay draws required under the
contract.” (859)

FACTUAL BACKGROUND

The Voglers hired Shelton Brothers Construction to build a replacement home after their prior home was
destroyed by fire. Their written agreement described the arrangement as a cost-plus contract, specified builder
fees, and required monthly draws for materials and services, although it also stated an agreed price of $282,000.
During construction, the parties waived the written-change-order requirement and made various changes and
upgrades. The Voglers became dissatisfied with progress, communication, workmanship, and accounting,
withheld most of a requested draw, and ultimately stopped making payments; Shelton terminated the contract,

and the contractors filed liens and contract claims.
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After the Voglers stopped making requested progress payments, Shelton terminated the construction contract.
Shelton and subcontractors Goes and Franklin filed construction liens and asserted contract claims, which were
consolidated for trial. The Cass County District Court found that the agreement was a cost-plus contract, that
Shelton had not breached, that the Voglers committed the first material breach by withholding payment, and that

damages were owed to the contractor and subcontractors. The Nebraska Supreme Court consolidated the appeals
and affirmed all orders and judgments.
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