UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

National Amusements Inc. v. Borough of Palmyra

716 F.3d 57 (3d Cir. 2013) - No. Nos. 12-1630 and 12-2386 - Decided May 9, 2013

SUMMARY

The United States Court of Appeals for the Third Circuit affirmed summary judgment for the Borough

of Palmyra and the denial of interim attorney’s fees to National Amusements Inc. The court held that

the emergency closure of a flea market due to unexploded munitions did not violate procedural due

process or constitute a compensable taking, and was not arbitrary or capricious under New Jersey law.

The court further held that temporary relief under a consent order did not make National Amusements

a prevailing party under 42 U.S.C. § 1988 after its constitutional claims were rejected on the merits.
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National Amusements appealed the District Court's grant of summary
judgment for the Borough on its constitutional and New Jersey-law

claims and the denial of its motion for attorney's fees under 42 U.S.C.
§ 1988.

The grant of summary judgment was reviewed de novo, with facts
viewed in the light most favorable to the nonmoving party. Legal
issues concerning the applicable standard for attorney's fees were
reviewed plenary, and the reasonableness of the fee ruling was
reviewed for abuse of discretion. The New Jersey prerogative-writ
claim was reviewed under a deferential rational-basis, arbitrary-and-

capricious standard.
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QUESTIONS PRESENTED

1. Whether Palmyra violated procedural due process by temporarily closing the market without pre-

deprivation notice or an opportunity to be heard.

2. Whether Palmyra's temporary emergency closure of the market constituted a compensable taking under
the Fifth Amendment.

3. Whether Palmyra's emergency closure was arbitrary, capricious, unreasonable, unsupported by the

evidence, or contrary to law under New Jersey's action-in-lieu-of-prerogative-writ standard.

4. Whether National Amusements qualified as a prevailing party entitled to attorney's fees under 42 U.S.C.
8 1988 based on the consent order allowing the market to reopen, despite losing its § 1983 claims on the

merits.

HOLDINGS

1. Palmyra was not required to provide pre-deprivation notice or a hearing before temporarily closing the
market because the immediate public-safety threat posed by unexploded munitions justified prompt
action, and National Amusements did not contend that available post-deprivation procedures were

inadequate.

2. Palmyra's temporary closure of the market to abate the danger posed by unexploded artillery shells was

an exercise of the police power and did not constitute a compensable taking.

3. Palmyra's temporary restriction of access was not arbitrary, capricious, unreasonable, unsupported by the

evidence, or contrary to law under New Jersey's deferential rational-basis standard.

4. National Amusements was not entitled to attorney's fees under § 1988 because interim relief obtained
through the consent order could not establish prevailing-party status after the District Court ultimately

dismissed its § 1983 claims on the merits.

KEY QUOTATIONS

“a municipality need not conduct a pre-deprivation hearing before acting to prevent the public from walking

around a surface littered with live explosives.” (at 6)

“It is difficult to imagine an act closer to the heartland of a state's traditional police power than abating the
danger posed by unexploded artillery shells.” (at 7)

“a plaintiff who 'secur[es] a preliminary injunction, then loses on the merits as the case plays out and

judgment is entered against [her], has '[won] a battle but los[t] the war.'” (at 10)



FACTUAL BACKGROUND

National Amusements operated an open-air flea market on property that had formerly been used as a United
States Army weapons-testing facility. In 2008, a contractor discovered an unexploded artillery shell near the
surface of the market's parking lot, creating a potential detonation risk in an area where vendors drove stakes
into the ground. After National Amusements declined to close voluntarily, Palmyra issued an emergency order
restricting access while hundreds of munitions were detected and removed. The parties later agreed to reopen the
market subject to safety controls, but the District Court ultimately rejected National Amusements's constitutional

and state-law claims.

PROCEDURAL HISTORY

National Amusements filed suit after Palmyra temporarily closed its flea market because of unexploded
munitions on the property, asserting procedural due process, takings, and New Jersey-law claims. The parties
entered a consent order allowing the market to reopen subject to safety controls. The District Court later granted
Palmyra summary judgment on all claims and denied National Amusements's request for attorney's fees,
concluding that any success associated with the consent order arose from state-law claims. The Third Circuit

affirmed both orders, although it relied on different reasoning regarding the fee request.

DISPOSITION
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