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SUMMARY

The Supreme Court of Virginia considered whether a managing member of a limited liability company
owed a fiduciary duty to a condominium association as a potential statutory warranty claimant and
creditor. The court held that creditor status required actual notice of a specific potential statutory
warranty claim, which was not established until March 2003, after the improper distributions had
occurred. The judgment on the fiduciary-duty and illegal-distribution counts was therefore reversed

and final judgment entered.
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DISPOSITION reversed

PROCEDURAL POSTURE The Supreme Court of Virginia reviewed a circuit-court judgment

entered after a bench trial imposing liability on Jon Luria for breach of
fiduciary duty to the condominium association as a creditor and for

illegal distributions by limited liability companies.

STANDARD OF REVIEW The issue presented a mixed question of law and fact reviewed de
novo. The court deferred to the circuit court's factual findings and
viewed the facts in the light most favorable to the Association.
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QUESTIONS PRESENTED

1. Whether a potential statutory warranty claimant may qualify as a creditor for purposes of imposing a

fiduciary duty on a managing member of a limited liability company.
2. What type of notice is required before a potential statutory warranty claimant qualifies as a creditor.

3. Whether the evidence established that the Association was a creditor when Luria made the challenged

transfers and distributions.

HOLDINGS

1. A potential statutory warranty claimant becomes a creditor only when the putative debtor has actual
notice of a specific potential statutory warranty claim; constructive notice or a standard based on what
the debtor should have known is insufficient.

2. The evidence was insufficient to establish that the Association was a creditor when the challenged
transfers and distributions were made because Luria lacked actual notice of a specific potential statutory

warranty claim at that time.

3. The circuit court's judgments against Luria on breach of fiduciary duty and illegal distributions must be

reversed because the Association was not a creditor when the challenged distributions occurred.

KEY QUOTATIONS

“We hold that the notice required to create creditor status is actual notice of a specific potential statutory

warranty claim.” (841)

“Accordingly, the circuit court's judgment on counts III and V will be reversed. Reversed and final judgment.”
(842)

FACTUAL BACKGROUND

Jon Luria managed two limited liability companies that, along with a corporation, successively held title to and
managed development of the Westbriar condominium project. During construction, Luria made transfers and
distributions of entity funds for his own benefit. Although project reports identified various EIFS-related punch-
list problems, the Association did not notify Luria of widespread structural defects within the scope of the

statutory warranty until March 12, 2003, after the challenged distributions had occurred.

PROCEDURAL HISTORY

The Association sued the declarants, Jon Luria, Ellen Luria, and others, alleging construction defects and

fraudulent transfers. After a bench trial, the circuit court found Luria liable under counts III and V and ordered



him to refund $3,484,363.40. The Supreme Court of Virginia granted Luria an appeal limited to whether the

Association was a creditor to whom a fiduciary duty could be owed and reversed the judgment on both counts.

DISPOSITION

reversed

REMAND INSTRUCTIONS

No remand instructions; the court stated, "Reversed and final judgment."
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