SUPREME COURT OF LOUISIANA

State v. Fussell

974 So. 2d 1223 (La. 2008) - No. 2006-K-2595 - Decided January 16, 2008

SUMMARY

The Supreme Court of Louisiana resolved a split between the First and Third Circuit Courts of Appeal

concerning the proper application of La. R.S. 14:81.1(A)(3) to multiple images of child pornography.

The court held that a separate count may be charged for each child, in each performance, depicted in

photographs or other visual reproductions intentionally possessed by a defendant. It reversed the Third

Circuit's reduction of the defendant's sixteen convictions to one and reinstated the trial court's

convictions.
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QUESTIONS PRESENTED

1. Whether La. R.S. 14:81.1(A)(3) permits a separate conviction for each child, in each sexual
performance, depicted in visual reproductions of child pornography that a defendant intentionally

possesses.

2. Whether the trial court's nonspecific restitution order rendered the sentences indeterminate and invalid,

requiring resentencing.

HOLDINGS

1. La. R.S. 14:81.1(A)(3) permits a separate count and conviction for each child, in each sexual
performance, depicted in photographs, films, videotapes, or other visual reproductions that the defendant
intentionally possesses.

2. A restitution order that does not specify the amount of restitution and the count or counts on which

restitution is imposed renders the sentences indeterminate and invalid, requiring resentencing.

KEY QUOTATIONS

“We hold that the language of La. R.S. 14:81.1(A)(3) allows a separate count to be charged for each child, in
each performance, captured in any photographs, films, videotapes, or other visual reproductions that a

defendant intentionally possesses.” (974 So. 2d at 1224)

“Thus, a photographer can be charged on a separate count for each performance he/she photographs, as well
as each child he/she photographs in that performance, regardless of the particular number of images
eventually produced.” (974 So. 2d at 1238)

“We thus reverse that reduction and reinstate the trial court's sixteen convictions.” (974 So. 2d at 1238)

FACTUAL BACKGROUND

Fussell possessed computer-printed pages containing images of child pornography found in a closet at his
mother's home and in his truck. He was convicted of sixteen counts of intentional possession of pornography
involving juveniles, with each conviction supported by at least one photograph depicting a sexual performance
involving a child. The trial court also ordered restitution for medical counseling and health expenses without

specifying the amount or the count or counts to which restitution applied.

PROCEDURAL HISTORY

A jury convicted Fussell of aggravated rape and sixteen of nineteen counts of intentional possession of
pornography involving juveniles. The Louisiana Third Circuit affirmed the aggravated-rape conviction, upheld
the evidentiary basis for the pornography convictions, but treated the statute as ambiguous and reduced the
sixteen possession convictions to one, while also remanding because the restitution order was nonspecific. The
Louisiana Supreme Court granted the State's certiorari application, reinstated the sixteen possession convictions,
and remanded for resentencing on all seventeen convictions because the restitution order rendered the sentences

indeterminate.

DISPOSITION



reversed_and_remanded

REMAND INSTRUCTIONS

Reinstate the trial court's sixteen separate convictions for intentional possession of pornography involving
juveniles and remand to the trial court for resentencing on all seventeen convictions, including correction of the

restitution order to specify the amount and the count or counts to which it applies.
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