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SUMMARY

The Washington Supreme Court affirmed an exceptional sentence imposed after Richard Duncalf was

convicted of second degree assault and the jury found that the victim’s injuries substantially exceeded

the bodily harm necessary for that offense. The court held that the aggravating factor under RCW

9.94A.535(3)(y) could apply without a separate finding of great bodily harm and that the jury’s finding

satisfied the Sixth Amendment. The court also held that the aggravating factor was not

unconstitutionally vague as applied to Duncalf’s conduct.
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Duncalf appealed an exceptional sentence imposed after his conviction
for second degree assault and a jury finding that the victim's injuries
substantially exceeded the harm necessary to satisfy the offense. The
Washington Court of Appeals affirmed, and the Washington Supreme

Court granted review and affirmed.

The court reviewed the legality of the exceptional sentence and the

vagueness challenge de novo.
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QUESTIONS PRESENTED

1. Whether the statutory aggravating factor permitting an exceptional sentence when a victim's injuries
substantially exceed the level of bodily harm necessary to satisfy the offense may apply to a conviction

for second degree assault.

2. Whether the substantially-exceed aggravating factor in RCW 9.94A.535(3)(y) is unconstitutionally

vague as applied to Duncalf.

HOLDINGS

1. The substantially-exceed aggravating factor may be applied to a second degree assault conviction
without a separate jury finding that the defendant inflicted great bodily harm. A jury finding that the
victim's injuries substantially exceeded the substantial bodily harm necessary to establish second degree

assault was sufficient to authorize the exceptional sentence.

2. RCW 9.94A.535(3)(y) is not unconstitutionally vague as applied to Duncalf's conduct.

KEY QUOTATIONS

“Thus, the statute “requires only that the injuries ‘substantially exceed,’ rather than a requirement to meet, a

higher category of harm.”” (at 296)

“This was the only finding required to authorize the trial court’s imposition of the exceptional sentence. Thus,
Blakely is satisfied.” (at 296)

“The statutory definition of “substantial bodily harm” offers a sufficiently objective definition for jurors to
compare to a particular victim’s injuries and apply the “substantially exceeds” standard of the aggravating
factor.” (at 298)

FACTUAL BACKGROUND

Duncalf assaulted his roommate, James Ketchum, after mistakenly believing Ketchum's sexual partner was
Duncalf's girlfriend. Duncalf punched Ketchum repeatedly, causing unconsciousness, multiple fractures, a
punctured lung membrane, severe jaw injuries requiring surgery and wiring, and likely permanent nerve damage
and impairment to Ketchum's lower jaw and lip. A jury acquitted Duncalf of first degree assault but convicted
him of second degree assault and found that the injuries substantially exceeded the harm necessary for that

offense.

PROCEDURAL HISTORY

Duncalf was acquitted of first degree assault but convicted of second degree assault. The jury also found beyond
a reasonable doubt that the victim's injuries substantially exceeded the level of bodily harm necessary for second
degree assault. The trial court imposed an exceptional sentence of 100 months. The Court of Appeals affirmed,
and the Supreme Court of Washington affirmed the Court of Appeals.
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