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SUMMARY

The New Mexico Supreme Court held that the rule against retroactive ratemaking barred El Paso
Electric Company from recovering losses incurred under rates that were later vacated on appeal. The
Court declined to overrule its precedent establishing that rule and affirmed the New Mexico Public
Regulation Commission’s denial of recovery for the period before the Court’s mandate. The Court
emphasized that utilities seeking to avoid potentially unrecoverable losses during an appeal should

request a stay or interim rates.
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QUESTIONS PRESENTED

1. Whether the rule against retroactive ratemaking prohibits a utility from recovering losses incurred under

rates that were later vacated on appeal.

2. Whether the Supreme Court may provide independent equitable relief to compensate the utility for those
losses.

3. Whether the Court should abandon the rule against retroactive ratemaking and overrule Mountain States
Telephone & Telegraph Co. v. New Mexico State Corp. Commission and U.S. West Communications,

Inc. v. New Mexico State Corp. Commission.

HOLDINGS

1. The rule against retroactive ratemaking prohibits El Paso Electric from including in its January 2024
rates a regulatory asset for losses incurred between June 2021 and June 2023 under the vacated June
2021 rate order.

2. The Court declined to recognize an independent equitable remedy allowing El Paso Electric to recover

the losses.

3. The Court declined to overrule Mountain States and U.S. West and retained the rule against retroactive
ratemaking.
KEY QUOTATIONS

“We agree with the Commission that the rule against retroactive ratemaking prohibited recovery of EPE’s
losses.” (1 3)

“Essentially, the rule presumes that, absent express statutory or constitutional language to the contrary, the
Commission has not been authorized to set rates retroactively so as to permit the refund or recovery of gains

or losses experienced under prior rates.” ( 13)

“We agree with the Commission that the rule against retroactive ratemaking prohibits EPE’s request to book a

regulatory asset in its January 2024 Rates for the losses incurred between June 2021 and June 2023.” (/ 31)

FACTUAL BACKGROUND



The Commission's June 2021 rate order set rates for El Paso Electric but excluded certain costs and assets from
the utility's rate base. The Supreme Court later vacated that order for violating due process, and the Commission
issued a remand order and approved new rates effective January 2024. El Paso Electric sought to include a
regulatory asset in the new rates to recover losses incurred while the June 2021 rates were in effect during the

appeal, but it had not sought a stay or interim rates.

PROCEDURAL HISTORY

The Commission set El Paso Electric's rates in a June 2021 order. In a prior appeal, the New Mexico Supreme
Court vacated that order after finding a due-process violation and remanded the matter. On remand, the
Commission approved revised rates effective January 2024 but denied recovery of losses incurred between June

2021 and June 2023 as impermissible retroactive ratemaking. The Supreme Court affirmed.
DISPOSITION

affirmed

REMAND INSTRUCTIONS

The proceedings are returned to the New Mexico Public Regulation Commission.
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