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SUMMARY

The Oklahoma Supreme Court answered two certified questions concerning the Oklahoma Standards
for Workplace Drug and Alcohol Testing Act. It held that evidential breath tests used to determine an
employee's blood alcohol level are laboratory services requiring confirmation by a licensed testing
facility before an employer may rely on the results for discipline. The court further held that a willful
violation includes conscious and purposeful violations or deliberate disregard of the Act by persons
who knew or should have known its requirements.
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QUESTIONS PRESENTED

1. Under the 2005 version of the Oklahoma Standards for Workplace Drug and Alcohol Testing Act, are
evidential breath tests used to determine an employee's blood-alcohol content laboratory services that
must be confirmed by a licensed testing facility before an employer may take disciplinary action?

2. What standard governs whether an employer committed a willful violation of the Testing Act under 40
O.S. 2001 § 563(A)?

HOLDINGS

1. Under the version of the Oklahoma Standards for Workplace Drug and Alcohol Testing Act in effect on
May 24, 2005, evidential breath tests used to determine an employee's blood-alcohol level are laboratory
services and must be confirmed by a licensed testing facility before an employer may take disciplinary
action in reliance on the results.

2. A willful violation of the Testing Act means a conscious, purposeful violation of the Act or a deliberate
disregard of the Act by a person who knows or should have known of its requirements.

KEY QUOTATIONS

“Therefore, we find that under the version of the Testing Act in effect on May 24, 2005, evidential breath tests
to determine an employee's blood alcohol level are laboratory services which must be confirmed by a licensed
testing facility before an employer may take disciplinary action in reliance on those test results.” (¶ 13)

“Therefore, we find that the term willful violation as found in 40 O.S.2001 § 563(A) contemplates not only
conscious, purposeful violations of the Testing Act, but also deliberate disregard of the law by those who
know, or should have known, of the requirements of the Testing Act.” (¶ 22)

“The crux of the matter is that evidential breath tests are laboratory services which must be confirmed by a
licensed testing facility before an employer may take disciplinary action against an employee.” (¶ 25)

FACTUAL BACKGROUND

Dennis Estes, a mechanical engineer employed by ConocoPhillips for more than thirty years, was tested for
alcohol at work after drinking beer and wine at a family cookout the prior evening. Two evidential breath tests
administered at ConocoPhillips's unlicensed clinic produced blood-alcohol readings of 0.076 and 0.064 gm/dl,
although there was no allegation that Estes appeared intoxicated or had ever been intoxicated at work.
ConocoPhillips terminated Estes within an hour based solely on the test results and told him there was no appeal
procedure.

PROCEDURAL HISTORY

Estes filed suit in federal district court after ConocoPhillips terminated his employment based solely on
evidential breath-test results. ConocoPhillips moved to dismiss for failure to state a claim. The federal court
certified questions concerning whether evidential breath tests constituted laboratory services requiring licensure
and the meaning of a willful violation under the Oklahoma Standards for Workplace Drug and Alcohol Testing
Act.
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