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SUMMARY

The Fourth Court of Appeals of Texas conditionally granted EOG Resources, Inc.’s petition for writ of
mandamus challenging a discovery order requiring production of documents withheld under the
attorney-client privilege. The court held that EOG did not waive the privilege through voluntary
disclosure or offensive use and that the trial court abused its discretion by ordering production.
Because disclosure of privileged communications could not be remedied on appeal, the court directed
the trial court to vacate its order concerning items 3, 4, 5, 10, and 15 of EOG’s privilege log.
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QUESTIONS PRESENTED

1. Whether EOG waived the attorney-client privilege over items 3, 4, 5, 10, and 15 by voluntarily
disclosing a redacted legal memorandum and related internal email.

2. Whether EOG waived the attorney-client privilege through offensive use of privileged information.

3. Whether EOG had an adequate remedy by appeal from the order requiring disclosure of allegedly
privileged communications.

HOLDINGS

1. EOG established a prima facie claim of attorney-client privilege by producing a detailed privilege log,
supporting affidavits, and the disputed documents for in camera review, shifting the burden to Broadway
to establish waiver.

2. EOG did not waive attorney-client privilege over items 3, 4, 5, 10, and 15 by producing the redacted
2013 memorandum and the October 2013 email because those disclosures did not reveal a significant
part of the withheld privileged communications.

3. EOG did not waive attorney-client privilege through offensive use because it was defending against
Broadway's claims and was not seeking affirmative relief.

4. Mandamus relief was appropriate because disclosure of privileged communications destroys
confidentiality and cannot be cured on appeal.

KEY QUOTATIONS

“We hold EOG did not waive its attorney-client privilege as to any of the withheld items (items 3, 4, 5, 10, and
15) because the 2013 Memorandum and the October 2013 email do not constitute disclosure of a “significant
part” of these privileged communications.” (-4)

“A party’s defensive posture does not constitute a request for affirmative relief for purposes of offensive-use
waiver.” (-5)

“The record does not support the trial court’s determination that EOG waived the attorney-client privilege as
to items 3, 4, 5, 10, or 15.” (-6)

FACTUAL BACKGROUND

The underlying dispute concerns title to mineral interests and related royalty rights, including whether EOG
acquired certain interests as a bona fide purchaser. Broadway sought documents from EOG relating to the
mineral interests, and EOG withheld some responsive materials as attorney-client privileged. EOG produced a
detailed privilege log and affidavits and submitted the documents for in camera review. The trial court concluded



that EOG waived privilege by producing a redacted legal memorandum and an internal email referring to legal
advice, and ordered production of five withheld items.

PROCEDURAL HISTORY

In underlying litigation concerning title to mineral interests and related royalty rights, Broadway National Bank
sought discovery from EOG. EOG withheld documents, produced a privilege log and supporting affidavits, and
submitted the disputed materials for in camera review. The Probate Court No. 3 of Bexar County found that
EOG waived its attorney-client privilege and ordered production of items 3, 4, 5, 10, and 15. EOG petitioned for
mandamus relief, and the court of appeals conditionally granted the petition and directed the trial court to vacate
its production order.

DISPOSITION

writ_granted

REMAND INSTRUCTIONS

The trial court must vacate its order requiring production of items 3, 4, 5, 10, and 15 from EOG's Second
Amended Privilege Log. The writ will issue only if the trial court fails to comply.
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