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SUMMARY

The United States District Court for the Northern District of California denied Andre T. Poole’s
petition for a writ of habeas corpus under 28 U.S.C. § 2254. The court rejected claims concerning the
use of CALCRIM No. 361 and alleged prosecutorial misconduct, applying AEDPA deference and
procedural-default principles. The court concluded that any instructional error did not have a
substantial and injurious effect on the verdict.
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PROCEDURAL POSTURE Petition for a writ of habeas corpus under 28 U.S.C. § 2254
challenging a California state-court conviction and sentence.

STANDARD OF REVIEW Under AEDPA, relief is unavailable on a claim adjudicated on the
merits in state court unless the state decision was contrary to, or
involved an unreasonable application of, clearly established Supreme
Court law, or was based on an unreasonable determination of the facts
under 28 U.S.C. § 2254(d). State-court factual findings receive a
presumption of correctness under § 2254(e)(1). For instructional-error
claims, the federal court asks whether the error so infected the entire
trial that the conviction violated due process and, if so, whether it had
a substantial and injurious effect under Brecht. Prosecutorial-
misconduct claims are reviewed for whether the remarks rendered the
trial fundamentally unfair. Ineffective-assistance claims are reviewed
under the doubly deferential Strickland-AEDPA framework.
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QUESTIONS PRESENTED

1. Whether the trial court's use of CALCRIM No. 361 concerning a defendant's failure to explain or deny
adverse evidence violated Poole's federal due-process rights.

2. Whether prosecutorial comments during closing argument, including comments concerning defense
counsel and Poole's purported robbery conduct, rendered the trial fundamentally unfair.

3. Whether trial counsel provided ineffective assistance by failing to object to portions of the prosecutor's
closing argument.

4. Whether the cumulative effect of the asserted errors warranted federal habeas relief.

HOLDINGS

1. The state courts' rejection of Poole's challenge to CALCRIM No. 361 was not contrary to or an
unreasonable application of clearly established federal law, and any assumed instructional error did not
have a substantial and injurious effect on the verdict.

2. The prosecutorial-misconduct claim did not warrant habeas relief because the procedurally defaulted
portions were barred by an adequate and independent state ground, and the remaining comments did not
render the trial fundamentally unfair.

3. The state court reasonably rejected Poole's claim that trial counsel was ineffective for failing to object to
the prosecutor's comments.

4. Poole was not entitled to habeas relief based on cumulative error because the court found no
constitutional errors to accumulate.

KEY QUOTATIONS

“The petition for a writ of habeas corpus is DENIED, Dkt. No. 1, and a certificate of appealability is
DENIED.” (Section V)

“Habeas relief is thus denied as to this claim.” (Section IV.A)

FACTUAL BACKGROUND



Poole and associates encountered Derrick Williams at an Oakland gas station while arranging a purchase of
Xanax. Surveillance video and witness testimony showed Poole take the pills, grab Williams's chains, produce a
firearm, and shoot Williams multiple times at close range; Williams died at the scene. Williams possessed a
firearm but did not raise or point it at Poole. Poole was arrested approximately one week later.

PROCEDURAL HISTORY

A jury convicted Poole in Alameda County Superior Court of first-degree murder, attempted voluntary
manslaughter, and possession of a firearm by a felon, and found firearm enhancements true. The California
Court of Appeal affirmed the judgment but remanded for possible resentencing concerning the firearm
enhancement; the California Supreme Court summarily denied review. After filing this federal habeas petition,
Poole obtained a stay to exhaust additional claims, later litigated those claims in the California courts, and
proceeded in federal court on claims concerning jury instructions, prosecutorial misconduct, ineffective
assistance of counsel, and cumulative error. The district court denied the petition and denied a certificate of
appealability.
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