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SUMMARY

The Wisconsin Supreme Court affirmed an order denying Samuel J.H.'s petition to return him from
inpatient to outpatient treatment. The court held that Wis. Stat. § 51.35(1)(e) does not require a hearing
within ten days when a transfer to a more restrictive placement is based on reasonable medical and
clinical judgment. A ten-day hearing is required when the transfer lasts more than five days and is
based on an alleged violation of a condition of less restrictive treatment, and the court withdrew
contrary language from Fond du Lac County v. Elizabeth M.P.
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QUESTIONS PRESENTED

1. Whether Wis. Stat. § 51.35(1)(e) requires a hearing within ten days for every transfer to a more
restrictive placement, including transfers based on reasonable medical and clinical judgment.

2. Whether the contrary language in Fond du Lac County v. Elizabeth M.P. should be withdrawn.

3. Whether Samuel was entitled to transfer back to outpatient status because he did not receive a ten-day
hearing.

HOLDINGS

1. Wis. Stat. § 51.35(1)(e) does not require a hearing within ten days when a transfer to a more restrictive
placement is based on reasonable medical and clinical judgment under § 51.35(1)(e)1.

2. A hearing must be held within ten days when the transfer results in a greater restriction of personal
freedom for more than five days, or is from outpatient to inpatient status for more than five days, and the
transfer is based on an alleged violation of a condition of transfer to less restrictive treatment.

3. Samuel was not entitled to a ten-day hearing or transfer back to outpatient treatment because the circuit
court properly found that his transfer was based on reasonable medical and clinical judgment rather than
a treatment-condition violation.

4. The Wisconsin Supreme Court withdrew the portions of Fond du Lac County v. Elizabeth M.P. stating
that all transfers under § 51.35(1)(e) require a hearing within ten days.

KEY QUOTATIONS

“We hold that Wis. Stat. § 51.35(1)(e) does not require a hearing to be conducted within ten days of a transfer
when the transfer is based on reasonable medical and clinical judgment under § 51.35(1)(e)1. We withdraw
any language from Elizabeth M.P. to the contrary.” (349 Wis. 2d 202, 205)

“We further hold that a hearing must be conducted within ten days of a transfer when (1) the transfer "results
in a greater restriction of personal freedom for the patient for a period of more than 5 days" or is "from
outpatient to inpatient status for a period of more than 5 days" and (2) the transfer is based on "an alleged
violation of a condition of a transfer to less restrictive treatment" under § 51.35(1)(e)2.- 3.” (349 Wis. 2d 202,
205-06)

“The County should not be asked to falsify its reasons for transfer. Thus, it is absurd to interpret the statute to
provide for a hearing within ten days for all transfers under § 51.35(1)(e) and to require the County to prove
a violation of a treatment condition regardless of the reason for transfer.” (349 Wis. 2d 202, 220)

FACTUAL BACKGROUND

Samuel was committed to the care and custody of the Manitowoc County Human Services Department and
initially placed in outpatient care. The Department transferred him to inpatient treatment after he became
increasingly delusional, confused, agitated, and out of control, including punching a wall and door and putting a
hole in the door. The circuit court found that the transfer was based on reasonable medical and clinical judgment



rather than a violation of treatment conditions, and determined that inpatient care was the least restrictive
appropriate placement.

PROCEDURAL HISTORY

Samuel was transferred from outpatient to inpatient treatment and petitioned the circuit court for review, arguing
that he was entitled to a hearing within ten days under Wis. Stat. § 51.35(1)(e) and Fond du Lac County v.
Elizabeth M.P. He also sought transfer back to outpatient status as a remedy for the allegedly untimely hearing.
The circuit court found that the transfer was based on reasonable medical and clinical judgment rather than a
treatment-condition violation, denied the requested transfer, and concluded that a ten-day hearing was not
required. The court of appeals certified the statutory-interpretation question to the Wisconsin Supreme Court,
which affirmed.

DISPOSITION

affirmed
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