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SUMMARY

The Maine Supreme Judicial Court reviewed the Maine Unemployment Insurance Commission’s
determination that Andy C. Fitzherbert was eligible for unemployment benefits after being discharged
by Bath Iron Works. The court held that the record compelled a finding that Fitzherbert was
discharged on April 14, 2003, for misconduct involving violation of the employer’s drug-use rule, and
vacated the judgment affirming the Commission’s decision.
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PROCEDURAL POSTURE Bath Iron Works appealed from a Superior Court judgment affirming
the Maine Unemployment Insurance Commission's decision granting
unemployment benefits to Andy C. Fitzherbert. The Supreme Judicial
Court of Maine reviewed the administrative decision directly.

STANDARD OF REVIEW The court reviewed the administrative decision directly and would
vacate it if it violated constitutional or statutory provisions, exceeded
the agency's authority, resulted from unlawful procedure, was affected
by bias or legal error, was unsupported by substantial evidence on the
whole record, or was arbitrary, capricious, or an abuse of discretion.
Because Bath Iron Works bore the burden of proof before the
Commission, it also bore the burden on appeal to demonstrate that the
Commission was compelled by the record to find that Fitzherbert was
discharged for misconduct.
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QUESTIONS PRESENTED

1. Whether substantial evidence supported the Commission's finding that Fitzherbert was discharged
because Bath Iron Works refused to finalize a last chance agreement rather than because of his violation
of the employer's drug policy.

2. Whether the administrative record compelled a finding that Fitzherbert was discharged for misconduct
connected with his employment, making him ineligible for unemployment benefits under 26 M.R.S.A. §
1043(23).

HOLDINGS

1. The Commission's finding that Fitzherbert was discharged because Bath Iron Works refused to comply
with a last chance agreement was unsupported by substantial evidence because the record compelled a
finding that the discharge occurred on April 14, before the negotiations over that agreement.

2. The administrative record compelled the conclusion that Fitzherbert was discharged for misconduct
because his conduct constituted an unreasonable violation of a reasonable employer rule prohibiting
drug use or possession and could also constitute use or possession of an illegal drug during working
hours.

KEY QUOTATIONS

“Because the record compels a finding that Fitzherbert was discharged for misconduct, we must vacate the
Superior Court’s affirmance of the Commission’s decision.” (585)

“Judgment vacated. Case remanded to the Superior Court for entry of judgment vacating the Commission’s
decision and remanding to the Commission with instructions consistent with this opinion.” (585)

FACTUAL BACKGROUND

Fitzherbert, a shipfitter at Bath Iron Works, was found in a small workplace building with four other employees
while marijuana smoke, marijuana odor, and drug paraphernalia were present. Bath Iron Works maintained rules
prohibiting drug use and possession and suspended Fitzherbert after he refused to submit to a drug test. The
Commission found that Fitzherbert violated the employer's rules but incorrectly found that he was discharged on
May 5 because negotiations over a last chance agreement broke down; the record established that his discharge
occurred on April 14, before those negotiations.

PROCEDURAL HISTORY



Bath Iron Works discharged Fitzherbert and opposed his application for unemployment benefits on the ground
that he had been discharged for misconduct connected with his employment. A Commission deputy initially
denied benefits, but an administrative hearing officer found Fitzherbert eligible, and the Commission affirmed.
The Superior Court affirmed the Commission, after which Bath Iron Works appealed. The Supreme Judicial
Court vacated the Superior Court judgment and directed entry of judgment vacating the Commission's decision
and remanding to the Commission.

DISPOSITION

vacated

REMAND INSTRUCTIONS

The case was remanded to the Superior Court for entry of judgment vacating the Commission's decision and
remanding the matter to the Commission for further action consistent with the opinion.
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