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SUMMARY

The Supreme Court of South Dakota affirmed Randy W. Powers's enhanced sentence for a fifth DUI
offense. The court held that, under SDCL 32-23-4.1, periods of incarceration for any prior DUI
violation are excluded when calculating the ten-year period for sentence enhancement, even when the
incarceration does not relate to the oldest prior conviction.
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QUESTIONS PRESENTED



1. Whether SDCL 32-23-4.1 requires exclusion from the ten-year sentence-enhancement calculation of any
period of incarceration for a prior DUI violation, even when the incarceration was not attributable to the
oldest prior conviction being evaluated.

HOLDINGS

1. The ten-year period for determining whether a prior DUI conviction may be used for sentence
enhancement excludes any period during which the defendant was incarcerated for any prior violation of
SDCL 32-23-1; the incarceration need not relate to the oldest prior conviction.

KEY QUOTATIONS

“The second sentence of SDCL 32-23-4.1 plainly states that the ten-year period excludes any period of
incarceration for a prior violation of SDCL 32-23-1. This language does not require that the period of
incarceration must relate to the oldest violation. Instead, the language requires the exclusion of any period of
incarceration for any violation of SDCL 32-23-1.” (¶ 11)

FACTUAL BACKGROUND

Powers was arrested on June 30, 2007, for driving under the influence and was charged under SDCL 32-23-1(2),
alternatively SDCL 32-23-1(1). The State alleged four prior DUI convictions, including convictions from 1996,
1997, and 2002-2003. Powers spent approximately twenty-one months incarcerated for the 2002 and 2003 DUI
convictions. Although the 1996 conviction was more than ten years before the 2007 violation, excluding the
incarceration period brought it within the statutory enhancement period.

PROCEDURAL HISTORY

Powers was charged with driving under the influence and received a Part II Information alleging four prior DUI
convictions within ten years. Before trial and again during the habitual-offender proceeding, he moved to
exclude the 1996 conviction because it occurred more than ten years before the current violation. The circuit
court denied the motion, the jury convicted Powers of DUI, and the court sentenced him as a fifth offender to
eight years' imprisonment. The South Dakota Supreme Court affirmed.

DISPOSITION

affirmed
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