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SUMMARY

The New York Appellate Division, First Department, affirmed an order granting the plaintiff partial

summary judgment on his Labor Law § 240(1) claim arising from injuries caused by an unsecured
scaffold plank. The court modified the order to conditionally grant Cydonia W71, LLC and CCNY

Construction Inc. summary judgment on their contractual indemnification claim against Standard

Waterproofing Corp., while affirming the denial of Standard's indemnification claim against Xuntos

Construction Corp.
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Appeal from an order of Supreme Court, New York County,
concerning partial summary judgment on plaintiff's Labor Law §

240(1) claim and contractual indemnification claims.

Summary judgment is appropriate where the movant establishes
entitlement to judgment as a matter of law and the opposing party fails
to raise a triable issue of fact; contractual indemnification is
conditionally available where the indemnitee's liability is purely
vicarious and factual issues remain concerning the indemnitor's

negligence.
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QUESTIONS PRESENTED

1. Whether plaintiff was entitled to partial summary judgment on his Labor Law § 240(1) claim based on
the fall of an improperly secured scaffold plank.

2. Whether Cydonia W71, LLC and CCNY Construction Inc. established a triable issue concerning

plaintiff's alleged sole proximate cause of the accident.

3. Whether Cydonia and CCNY were entitled to conditional summary judgment on their contractual

indemnification claim against Standard Waterproofing Corp.

4. Whether Standard Waterproofing Corp. was entitled to summary judgment on its contractual

indemnification claim against Xuntos Construction Corp.

HOLDINGS

1. Plaintiff was entitled to partial summary judgment because the evidence established that an improperly
secured scaffold plank fell and proximately caused his injuries, and defendants failed to raise a triable

issue of fact.

2. Cydonia and CCNY failed to establish that plaintiff was the sole proximate cause because there was no

evidence that his employer or supervisor directed him not to use the scaffolding.

3. Cydonia and CCNY were entitled to conditional summary judgment on their contractual indemnification
claim against Standard because their liability was purely vicarious, while factual issues remained
concerning Standard's negligence. Standard was not entitled to summary judgment on its
indemnification claim against Xuntos because Standard failed to establish its own freedom from

negligence and factual issues existed regarding responsibility for maintaining and securing the plank.

KEY QUOTATIONS

“an instruction to avoid an unsafe practice is not a sufficient substitute for providing a worker with a safety

device” (at *1)

“from and against claims . . . arising out of or resulting from performance of [Standard's] Work . . . but only

to the extent caused by the negligent acts or omissions of [Standard and its subcontractors].” (at *1)

FACTUAL BACKGROUND



Plaintiff was injured when a plank placed on a scaffolding component called a "bicycle," which extended outside
the scaffold frame, fell on him. Evidence showed that the plank was improperly secured and that bicycle planks
needed to be tied down while plaintiff performed his work. The record did not establish that plaintiff was
directed not to use the scaffolding or that he was the sole proximate cause of the accident. Factual issues

remained concerning Standard Waterproofing's negligence and responsibility for maintaining and securing the
plank.

PROCEDURAL HISTORY

Supreme Court granted plaintiff partial summary judgment on his Labor Law § 240(1) claim against Cydonia
W71, LLC and CCNY Construction Inc. The court denied Cydonia and CCNY's motion for summary judgment
dismissing the Labor Law claim and granting them contractual indemnification against Standard Waterproofing
Corp., and denied Standard's motion for summary judgment on its contractual indemnification claim against
Xuntos Construction Corp. The Appellate Division unanimously modified the order to conditionally grant
Cydonia and CCNY summary judgment on their contractual indemnification claim against Standard and

otherwise affirmed.
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