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SUMMARY

The Supreme Court of Ohio affirmed the Public Utilities Commission of Ohio’s approval of
FirstEnergy’s electric-security plan under R.C. 4928.143. The court held that the commission may
consider pricing and qualitative terms and conditions when comparing an electric-security plan with a
market-rate offer, and that appellants failed to demonstrate prejudice from administrative notice or
alleged application deficiencies.
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DISPOSITION affirmed

PROCEDURAL POSTURE NOPEC and ELPC appealed to the Supreme Court of Ohio from the
Public Utilities Commission of Ohio's order approving FirstEnergy's
electric-security plan and denying rehearing.

STANDARD OF REVIEW Under R.C. 4903.13, the court reverses, vacates, or modifies a PUCO
order only if it is unlawful or unreasonable. Factual determinations
will not be disturbed when supported by sufficient probative evidence
and not manifestly against the weight of the evidence. The appellant
bears the burden of showing that the decision is against the manifest
weight of the evidence or clearly unsupported by the record. The court
independently reviews questions of law but may rely on agency
expertise on highly specialized issues. The court reviews the PUCO's
projection of rider values for abuse of discretion.
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QUESTIONS PRESENTED

1. Whether R.C. 4928.143(C)(1) permits the PUCO to consider qualitative benefits, as well as quantitative
pricing benefits, when determining whether an electric-security plan is more favorable in the aggregate
than an expected market-rate offer.

2. Whether the PUCO erred in comparing the Delivery Capital Recovery Rider with hypothetical
distribution-rate-case recovery and in projecting the rider's value.

3. Whether the PUCO abused its discretion by taking administrative notice of evidence from the MRO and
ESP 2 proceedings.

4. Whether the PUCO properly approved the partial stipulation under the serious-bargaining, ratepayer-
benefit, and regulatory-principle test.

5. Whether FirstEnergy's allegedly incomplete ESP 3 application required reversal of the PUCO's order
absent a showing of prejudice.

HOLDINGS

1. R.C. 4928.143(C)(1) does not limit the PUCO to a strict price comparison; the PUCO may consider
pricing and all other terms and conditions, including qualitative benefits, in determining whether an
electric-security plan is more favorable in the aggregate than an expected market-rate offer.

2. The PUCO did not err by considering hypothetical distribution-rate-case recovery in comparing the ESP
with an MRO or by limiting its projection of the Delivery Capital Recovery Rider to the period it
selected.

3. The PUCO's administrative notice of specified evidence from the MRO and ESP 2 proceedings did not
warrant reversal because NOPEC failed to demonstrate prejudice.

4. The PUCO properly rejected NOPEC's challenge to the partial stipulation because the record did not
establish that the stipulation lacked serious bargaining, failed to benefit ratepayers and the public
interest, or violated an important regulatory principle or practice.

5. An allegedly incomplete ESP application does not require reversal of the PUCO's order when the
appellant fails to show that the alleged deficiency caused prejudice.

KEY QUOTATIONS



“R.C. 4928.143(C)(1) “does not bind the commission to a strict price comparison. On the contrary, * * * the
statute instructs the commission to consider ‘pricing and all other terms and conditions’ ” in evaluating
whether the ESP is more favorable in the aggregate than an expected MRO.” (¶ 22)

“There is neither an absolute right for nor an absolute prohibition against the commission taking
administrative notice of facts outside the record of a case.” (¶ 29)

“We will not reverse an order of the commission unless the party seeking reversal shows that it has been or
will be harmed by the order.” (¶ 49)

FACTUAL BACKGROUND

FirstEnergy's ESP 3 application sought to extend its existing electric-security plan through May 31, 2016, and
included various pricing mechanisms, cost-recovery riders, and customer benefits. During the PUCO
proceedings, the commission took administrative notice of specified exhibits and testimony from earlier MRO
and ESP 2 proceedings. The PUCO found that ESP 3 was more favorable in the aggregate than an expected
market-rate offer and approved the plan.

PROCEDURAL HISTORY

FirstEnergy applied to the PUCO for approval of an electric-security plan extending its existing plan through
May 31, 2016. The PUCO approved the plan, granted the applications for rehearing for further consideration,
and later denied rehearing while affirming its approval. NOPEC and ELPC appealed to the Supreme Court of
Ohio.

DISPOSITION

affirmed
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