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SUMMARY

The New Mexico Court of Appeals considers whether the spousal privilege protects communications
between spouses concerning the abuse of a foster child. The court holds that a foster child in the care
of one or both spouses is “a child of either” under Rule 11-505(D)(1)(a) NMRA, triggering the
exception to the privilege. The court reverses and remands the district court’s exclusion of the
communications.
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QUESTIONS PRESENTED

1. Whether the phrase "a child of either" in Rule 11-505(D)(1)(a) NMRA includes a foster child placed in
the care of one or both spouses.

2. Whether the State was required to prove that the foster-parent relationship had a significant indicia of
parental status or would be long term before the spousal-privilege exception applied.

3. What standard of review governs the interpretation and application of Rule 11-505(D)(1)(a) NMRA.

HOLDINGS

1. A child entrusted by the state to the care of licensed foster parents is "a child of either" spouse for
purposes of the Rule 11-505(D)(1)(a) exception to the spousal privilege.

2. No additional factual showing of a significant indicia of parental status, a long-term relationship, or a
particular degree of parental attachment is necessary when the spouses share a formal foster-parent
relationship with the child.

3. The Court of Appeals reviews the interpretation of Rule 11-505(D)(1)(a) and its application to the facts
de novo.

KEY QUOTATIONS

“We therefore hold—consistent with the persuasive holdings of courts in other jurisdictions—that the
exception in Rule 11-501(D)(1)(a) applies to a child in the foster care of one or both spouses.” (¶ 10)

“Instead, we hold only that a foster child is “a child of either” spouse for the purposes of Rule 11-505(D)(1)
(a).” (¶ 12)

FACTUAL BACKGROUND

Defendant and his spouse were licensed foster parents caring for two-year-old B.B., who came into their custody
through the foster-care system. After extensive injuries were discovered during a medical examination, B.B. was
removed from their care. Investigators obtained text messages between Defendant and his spouse discussing the
abuse. The spouses were charged with child abuse and failure to report child abuse or neglect.

PROCEDURAL HISTORY

Defendant and his spouse were charged with child abuse and failure to report child abuse or neglect. The State
sought a ruling on whether the spousal privilege barred admission of text messages concerning abuse of their
foster child. The district court ruled that the privilege applied because the State had not shown a significant
indicia of a parental relationship. The Court of Appeals reversed and remanded.

DISPOSITION

reversed_and_remanded



REMAND INSTRUCTIONS

The matter is remanded for further proceedings consistent with the holding that Rule 11-505(D)(1)(a) applies to
communications concerning abuse of the foster child.
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