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SUMMARY

The Wyoming Supreme Court considered whether a divorce attorney owed a duty of care to the

client's daughter or the client's estate when the client died before the divorce was finalized. The court

adopted a limited, case-by-case approach for attorney liability to intended nonclient beneficiaries,

incorporating a threshold inquiry into whether the transaction was intended to directly benefit the

plaintiff and additional public-policy factors. The court affirmed summary judgment for the attorney

because the record did not show that the decedent intended the divorce representation to benefit his

daughter, and the estate did not establish damages.
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Appeal from the district court's grant of summary judgment to a
divorce attorney on claims brought by the decedent's daughter
individually and as personal representative of the estate.

Summary judgment is reviewed de novo, using the same standards and
materials as the district court, viewing the record in the light most
favorable to the nonmoving party and giving that party the benefit of
favorable reasonable inferences. Questions of law receive no
deference. Summary judgment is appropriate when no genuine issue of
material fact exists and the prevailing party is entitled to judgment as a
matter of law.
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QUESTIONS PRESENTED

1. Whether a divorce attorney may owe a duty of care to a nonclient who claims to have been an intended
beneficiary of the attorney-client relationship.

2. Whether Connely could pursue an attorney-malpractice claim on behalf of the estate under Wyoming's

survival statute.

3. Whether the estate suffered damages from the failure to finalize Drwenski's divorce before his death.

HOLDINGS

1. Wyoming recognizes that an attorney may owe a duty to a nonclient in limited circumstances. The
threshold inquiry is whether the nonclient was an intended beneficiary of the transaction; if so, the court
applies a six-factor balancing test. An attorney owes no actionable duty to a nonclient when imposing

the duty would conflict with the attorney's obligations to the client.

2. The estate could not pursue the alleged attorney-malpractice claim under Wyoming's survival statute
because no cause of action accrued during Drwenski's lifetime. The alleged malpractice was the failure
to finalize the divorce before Drwenski died, and his death triggered the alleged harm.

3. The estate suffered no damages because finalizing the divorce before Drwenski's death would not have

increased the estate's assets; it would only have changed how those assets were distributed.

KEY QUOTATIONS

“Whether a limited duty to a nonclient exists must be assessed on a case-by-case basis utilizing the following
factors: (1) the extent to which the transaction was intended to directly benefit the plaintiff; (2) the
foreseeability of harm; (3) the degree of certainty that the plaintiff suffered injury; (4) the closeness of the
connection between the defendant's conduct and the injury suffered; (5) whether expansion of liability to the
nonclient would place an undue burden on the legal profession; and (6) the policy of preventing future harm.”
(83 P.3d at 464-465)

“For a duty to exist, the transaction must have been intended to benefit the plaintiff; it is not enough that the

plaintiff may be an "incidental beneficiary" of the transaction.” (83 P.3d at 467)

“The statutory language is clear that a cause of action must arise before death to survive after death.” (83
P.3d at 468)



“The estate has no interest in how its assets are distributed; stated another way, the estate has no damages.”
(83 P.3d at 468)

FACTUAL BACKGROUND

Vernon Drwenski retained M. Scott McColloch in April 1999 to obtain a divorce from Trudy Drwenski.
Drwenski later executed a will naming his daughter Erin Connely as personal representative and leaving her the
bulk of his estate, but he died on November 30, 1999, before the divorce was finalized; under Wyoming's
elective-share statute, his widow received twenty-five percent of the estate. Connely alleged that McColloch
failed to advance the divorce proceeding despite Drwenski's fragile health and terminal illness, and she sued
individually and as personal representative of the estate.

PROCEDURAL HISTORY

Vernon Drwenski's daughter sued his divorce attorney, alleging professional negligence and related claims based
on the attorney's failure to finalize Drwenski's divorce before his death. The district court granted partial
summary judgment, ruling that the attorney owed no duty to Connely as a nonclient and that the estate suffered
no damages. The Wyoming Supreme Court affirmed, relying on the merits of its newly adopted test for attorney

duties to intended third-party beneficiaries and on the absence of a surviving, accrued claim and estate damages.

DISPOSITION

affirmed
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