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SUMMARY

The Supreme Court of Texas held that an expert report in a Texas Medical Liability Act case
constituted an objective good-faith effort to establish causation despite inconsistencies within the
report. The trial court therefore did not abuse its discretion by denying the defendants’ motion to
dismiss. The court reversed the court of appeals’ judgment and remanded the case for further
proceedings.
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QUESTIONS PRESENTED

1. Whether the plaintiffs' amended expert report constituted an objective good-faith effort to comply with
the Texas Medical Liability Act's requirements, particularly the requirement to explain the causal
relationship between the alleged breach and Nicholas Van Ness's death.

2. Whether the trial court abused its discretion by denying the defendants' motion to dismiss despite
inconsistencies in the expert report concerning the effectiveness of antibiotic treatment.

HOLDINGS

1. An expert report is not conclusory merely because it contains conflicting statements concerning
causation if, when considered as a whole, it links the alleged breach to the injury and provides a good-
faith basis for concluding that the claim has merit.

2. The trial court did not abuse its discretion by denying the defendants' motion to dismiss because the
amended expert report was a good-faith effort to satisfy the Texas Medical Liability Act.

KEY QUOTATIONS

“Under the circumstances, the trial court had discretion—indeed it was incumbent on the trial court—to
review the report, sort out its contents, resolve any inconsistencies in it, and decide whether the report
demonstrated a good faith effort to show that the Van Nesses’ claims had merit.” (6)

“Considering both the report’s explication of how Dr. Ault’s alleged negligence was causally related to
Nicholas’s death and the conflicting statements as to that causal relationship, we conclude that the trial court
did not abuse its discretion by determining that the report was not conclusory, but was a good faith effort to
comply with the TMLA’s requirements.” (7)

FACTUAL BACKGROUND

Nicholas Van Ness was born on November 13, 2009, and was seen by Dr. Kristin Ault for routine care. At a
December 11 visit, he had a low-grade fever, cough, nasal congestion, and exposure to sick contacts; his mother
also reported coughing severe enough to cause breathing difficulty and facial discoloration. He returned on
December 15 with worsening symptoms, but no laboratory or diagnostic testing was performed or ordered. He
was hospitalized on December 20 for acute pneumonia, wheezing, and tachycardia, transferred to a Dallas
hospital the next day, and died on January 20, 2010.

PROCEDURAL HISTORY



The Van Nesses sued Kristin Ault, D.O., and ETMC First Physicians for medical negligence and vicarious
liability arising from Nicholas Van Ness's death. After the trial court sustained objections to the original expert
report, the plaintiffs served an amended report. The trial court denied defendants' renewed motion to dismiss.
The Texas Court of Appeals for the Twelfth District reversed and rendered judgment dismissing the suit with
prejudice. The Supreme Court of Texas granted review, reversed the court of appeals, and remanded to the trial
court for further proceedings.

DISPOSITION
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REMAND INSTRUCTIONS

The case was remanded to the trial court for further proceedings.
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