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SUMMARY

**Key Legal Topics:** Fourth Amendment; visual body cavity search incident to arrest; reasonable
suspicion standard; qualified immunity; clearly established law; persuasive authority of state high
court decisions; summary judgment; factual disputes. **Holdings:** The Second Circuit held that
visual body cavity searches incident to any lawful arrest must be justified by specific, articulable facts
supporting reasonable suspicion that the arrestee is secreting contraband inside a body cavity. This
requirement was clearly established for qualified immunity purposes at the time of the search because
the New York Court of Appeals’ decision in *People v. Hall* (2008) put New York state police officers
on notice of this federal constitutional rule. Because disputed facts precluded a finding of reasonable
suspicion at summary judgment, the case was remanded for trial on the merits of the claim and on
qualified immunity for defendant Eric VanBramer. Claims against Bryan VanBramer were properly
dismissed due to lack of evidence of his personal involvement or awareness of the search.
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DISPOSITION Affirmed in part, vacated in part, and remanded.

PROCEDURAL POSTURE Appeal from the United States District Court for the Northern District
of New York (Gary L. Sharpe, J.) granting summary judgment for
Defendants-Appellees.

STANDARD OF REVIEW We review de novo the district court’s grant of summary judgment.
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PRACTICE AREAS

Civil Rights Constitutional Law

QUESTIONS PRESENTED

1. Whether visual body cavity searches incident to arrest require reasonable suspicion.

2. Whether the requirement was clearly established for qualified immunity purposes.

3. Whether disputed facts preclude summary judgment on reasonable suspicion and qualified immunity.

4. Whether Bryan VanBramer can be held liable for failure to intervene.

HOLDINGS

1. Visual body cavity searches incident to arrest must be supported by specific, articulable facts supporting
reasonable suspicion that the arrestee is secreting contraband inside the body cavity to be searched.

2. The requirement was clearly established by the New York Court of Appeals' decision in Hall and other
persuasive authority, so a reasonable officer would have known that reasonable suspicion is required.

3. Disputed facts regarding whether Eric actually recovered cocaine from Sloley's car preclude summary
judgment; a trial is required.

4. No, because there is no evidence that Bryan was aware that Eric was conducting or going to conduct a
visual body cavity search.

KEY QUOTATIONS

“We hold that such searches must be justified by specific, articulable facts supporting reasonable suspicion
that an arrestee is secreting contraband inside a body cavity.” (at 4-5)

“We further hold that disputed facts preclude a finding of reasonable suspicion on a motion for summary
judgment and remand for trial on the merits of Sloley’s claim and the issue of Eric VanBramer’s entitlement to
qualified immunity.” (at 5)

“Every reasonable officer in the VanBramers’ position as New York State Troopers would have known that
visual body cavity searches conducted incident to any arrest must additionally be supported by ‘a specific,
articulable factual basis supporting a reasonable suspicion to believe the arrestee secreted evidence inside a
body cavity.’” (at 22)

FACTUAL BACKGROUND

On April 1, 2013, Sloley got into an argument with Rollins, took her phone, and she struck his car with a bat.
Rollins called police. Sloley was arrested for harassment and criminal mischief. At the police station, Eric
VanBramer conducted a visual body cavity search of Sloley after a drug dog alerted to Sloley's car and Eric
claimed to find crack cocaine in the car. Sloley disputes the presence of drugs. The search revealed no
contraband.
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The district court dismissed Sloley's claims against New York State and the VanBramers in their official capacity
sua sponte. The VanBramers moved for summary judgment; the district court granted the motion, concluding
that Bryan was not personally involved, the search was supported by reasonable suspicion, and Eric was entitled
to qualified immunity. Sloley v. VanBramer, No. 1:14-cv-339 (GLS/CFH), 2016 WL 6603211 (N.D.N.Y. Nov. 8,
2016).

DISPOSITION

Affirmed in part, vacated in part, and remanded.

REMAND INSTRUCTIONS

Remand for trial on the merits of Sloley’s claim and the issue of Eric VanBramer’s qualified immunity.
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