
COURT OF APPEALS OF GEORGIA

Aequicap Insurance Co. v. Canal Insurance Co., 303 Ga. App. 508
693 S.E.2d 863 (Ga. Ct. App. 2010) · No. A09A2382 · Decided March 24, 2010

SUMMARY

The Georgia Court of Appeals held that an MCS-90 endorsement attached to Aequicap Insurance
Company's policy required Aequicap to pay any final judgment arising from a public-injury claim
caused by the negligent operation of a leased truck. The court concluded that the endorsement applied
despite policy exclusions, lack of vehicle designation, and conflicting lease provisions, and that the
driver was the statutory employee of the authorized motor carrier. The court affirmed the trial court's
grant of partial summary judgment.
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QUESTIONS PRESENTED

1. Whether the MCS-90 endorsement attached to Aequicap's policy required Aequicap to pay any final
judgment recovered by O'Berry for injuries caused by Floyd's negligent operation of the leased truck.

2. Whether Floyd was CDS Transport's statutory employee and CDS Transport was vicariously liable for
Floyd's negligence under the federal motor-carrier leasing regulations.

3. Whether conflicting terms in Aequicap's insurance policy and the lease agreement could limit or
preclude enforcement of the MCS-90 endorsement.

4. Whether Aequicap could raise on appeal CDS Transport's obligation to reimburse Aequicap for
payments made under the MCS-90 endorsement when the issue was not raised and ruled on below.

HOLDINGS

1. The MCS-90 endorsement applied to O'Berry's claim and required Aequicap to pay, within the policy
limits, any final judgment recovered by O'Berry arising from the negligent operation of the truck.

2. Because CDS Transport was required to assume exclusive possession, control, and use of the leased
truck and responsibility for its operation, Floyd was CDS Transport's statutory employee for purposes of
the regulations and CDS Transport was vicariously liable as a matter of law for Floyd's negligence.

3. Conflicting policy and lease provisions could not limit Aequicap's liability to an injured member of the
public under the MCS-90 endorsement.

4. The appellate court could not consider Aequicap's contention that CDS Transport was obligated to
reimburse it for amounts paid under the MCS-90 endorsement because Aequicap had not raised the issue
by cross-claim and motion for summary judgment or obtained a ruling below.

KEY QUOTATIONS

“It is well-established that the primary purpose of the MCS-90 is to assure that injured members of the public
are able to obtain judgment from negligent authorized interstate carriers.” (303 Ga. App. 512; 693 S.E.2d
867)

“Aequicap is required to pay, within its policy limits, any final judgment recovered by O'Berry in the
underlying personal injury action.” (303 Ga. App. 513; 693 S.E.2d 868)

FACTUAL BACKGROUND

CDS Transport was a for-hire interstate motor carrier insured by Aequicap. CDS leased a tractor-trailer and the
driving services of Jeffrey Floyd, and Floyd was driving for CDS when his truck collided with Randall Coleman
O'Berry's truck and another automobile. Aequicap's policy contained an MCS-90 endorsement, while the policy
excluded certain leased vehicles and drivers; Floyd also had a nontrucking policy from Canal. O'Berry sought to
hold Aequicap responsible for any judgment arising from his personal-injury claim.



PROCEDURAL HISTORY

O'Berry sued Jeffrey Floyd for personal injuries arising from a truck collision and asserted that Aequicap was
obligated to pay any judgment under the MCS-90 endorsement attached to its policy issued to CDS Transport.
The trial court granted O'Berry partial summary judgment, determining that the endorsement provided coverage
and that Floyd was CDS Transport's statutory employee, making CDS Transport vicariously liable. Aequicap
appealed; the Court of Appeals affirmed.

DISPOSITION

affirmed
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